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MENTAL HEALTH

PART |

FLORIDA MENTAL HEALTH ACT (ss. 394.451-394.4789)

Short title.

Legislative intent.

Definitions.

Operation and administration.

Screening of mental health personnel.

Continuity of care management system;
measures of performance; reports.

Department responsibilities for a mental
health resident who resides in an
assisted living facility that holds a lim-
ited mental health license.

Introduction or removal of certain articles
unlawful; penalty.

Rights of patients.

Sexual misconduct prohibited; reporting
required; penalties.

Florida statewide and local advocacy
councils; access to patients and rec-
ords.

Persons to be notified; patient’s repre-
sentative.

Guardian advocate.

Notice.

Rights of professionals.

Designation of receiving and treatment
facilities.

Clinical records; confidentiality.

Transportation.

Voluntary admissions.

Involuntary examination.

Involuntary outpatient placement.

Involuntary inpatient placement.

Rulemaking authority.

Procedure for placement of veteran with
federal agency.

Plan and report.

Admission and discharge procedures.

Transfer of patients among facilities.

Discharge of involuntary patients.

Attorney’s fee; expert witness fee.

Acceptance, examination, and involuntary
placement of Florida residents from
out-of-state mental health authorities.

Residential care for psychotic and emo-
tionally disturbed children.

Minors; access to outpatient crisis inter-
vention services and treatment.

Children and adolescents; admission and
placement in mental facilities.

Intent.
South  Florida  State  Hospital;
privatization.

Definitions; ss. 394.4786, 394.4787,
394.4788, and 394.4789.

394.4788  Use of certain PMATF funds for the pur-
chase of acute care mental health ser-
vices.

394.4789  Establishment of referral process and eli-

gibility determination.

394.451 Short title.—This part shall be known as

“The Florida Mental Health Act” or “The Baker Act.”
History.—s. 1, ch. 71-131.

394.453 Legislative intent.—It is the intent of the
Legislature to authorize and direct the Department of
Children and Family Services to evaluate, research,
plan, and recommend to the Governor and the Legisla-
ture programs designed to reduce the occurrence,
severity, duration, and disabling aspects of mental,
emotional, and behavioral disorders. It is the intent of
the Legislature that treatment programs for such disor-
ders shall include, but not be limited to, comprehensive
health, social, educational, and rehabilitative services
to persons requiring intensive short-term and continued
treatment in order to encourage them to assume
responsibility for their treatment and recovery. It is
intended that such persons be provided with emer-
gency service and temporary detention for evaluation
when required; that they be admitted to treatment facili-
ties on a voluntary basis when extended or continuing
care is needed and unavailable in the community; that
involuntary placement be provided only when expert
evaluation determines that it is necessary; that any
involuntary treatment or examination be accomplished
in a setting which is clinically appropriate and most
likely to facilitate the person’s return to the community
as soon as possible; and that individual dignity and
human rights be guaranteed to all persons who are
admitted to mental health facilities or who are being
held under s. 394.463. It is the further intent of the Leg-
islature that the least restrictive means of intervention
be employed based on the individual needs of each

person, within the scope of available services.
History.—s. 2, ch. 71-131; s. 198, ch. 77-147; s. 1, ch. 79-298; s. 4, ch. 82-212;
s. 2, ch. 84-285; s. 10, ch. 85-54; s. 1, ch. 91-249; s. 1, ch. 96-169; s. 96, ch. 99-8.

394.455 Definitions.—As used in this part, unless
the context clearly requires otherwise, the term:

(1) “Administrator” means the chief administrative
officer of a receiving or treatment facility or his or her
designee.

(2) “Clinical psychologist” means a psychologist as
defined in s. 490.003(7) with 3 years of postdoctoral
experience in the practice of clinical psychology, inclu-
sive of the experience required for licensure, or a psy-
chologist employed by a facility operated by the United
States Department of Veterans Affairs that qualifies as
a receiving or treatment facility under this part.

(3) “Clinical record” means all parts of the record
required to be maintained and includes all medical rec-
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ords, progress notes, charts, and admission and dis-
charge data, and all other information recorded by a
facility which pertains to the patient’s hospitalization or
treatment.

(4) “Clinical social worker” means a person
licensed as a clinical social worker under chapter 491.

(5) “Community facility” means any community ser-
vice provider contracting with the department to furnish
substance abuse or mental health services under part
IV of this chapter.

(6) “Community mental health center or clinic”
means a publicly funded, not-for-profit center which
contracts with the department for the provision of inpa-
tient, outpatient, day treatment, or emergency services.

(7) “Court,” unless otherwise specified, means the
circuit court.

(8) “Department” means the Department of Chil-
dren and Family Services.

(9) “Express and informed consent” means con-
sent voluntarily given in writing, by a competent person,
after sufficient explanation and disclosure of the sub-
ject matter involved to enable the person to make a
knowing and willful decision without any element of
force, fraud, deceit, duress, or other form of constraint
or coercion.

(10) “Facility” means any hospital, community facil-
ity, public or private facility, or receiving or treatment
facility providing for the evaluation, diagnosis, care,
treatment, training, or hospitalization of persons who
appear to have a mental illness or have been diag-
nosed as having a mental iliness. “Facility” does not
include any program or entity licensed pursuant to
chapter 400.

(11) “Guardian” means the natural guardian of a
minor, or a person appointed by a court to act on behalf
of a ward’s person if the ward is a minor or has been
adjudicated incapacitated.

(12) “Guardian advocate” means a person
appointed by a court to make decisions regarding men-
tal health treatment on behalf of a patient who has been
found incompetent to consent to treatment pursuant to
this part. The guardian advocate may be granted spe-
cific additional powers by written order of the court, as
provided in this part.

(13) “Hospital” means a facility licensed under chap-
ter 395.

(14) “Incapacitated” means that a person has been
adjudicated incapacitated pursuant to part V of chapter
744 and a guardian of the person has been appointed.

(15) “Incompetent to consent to treatment” means
that a person’s judgment is so affected by his or her
mental illness that the person lacks the capacity to
make a well-reasoned, willful, and knowing decision
concerning his or her medical or mental health treat-
ment.

(16) “Law enforcement officer” means a law enforce-
ment officer as defined in s. 943.10.

(17) “Mental health overlay program” means a
mobile service which provides an independent exami-
nation for voluntary admissions and a range of supple-
mental onsite services to persons with a mental iliness
in a residential setting such as a nursing home,
assisted living facility, adult family-care home, or non-

residential setting such as an adult day care center.
Independent examinations provided pursuant to this
part through a mental health overlay program must only
be provided under contract with the department for this
service or be attached to a public receiving facility that
is also a community mental health center.

(18) “Mental iliness” means an impairment of the
mental or emotional processes that exercise conscious
control of one’s actions or of the ability to perceive or
understand reality, which impairment substantially
interferes with a person’s ability to meet the ordinary
demands of living, regardless of etiology. For the pur-
poses of this part, the term does not include retardation
or developmental disability as defined in chapter 393,
intoxication, or conditions manifested only by antisocial
behavior or substance abuse impairment.

(19) “Mobile crisis response service” means a non-
residential crisis service attached to a public receiving
facility and available 24 hours a day, 7 days a week,
through which immediate intensive assessments and
interventions, including screening for admission into a
receiving facility, take place for the purpose of identify-
ing appropriate treatment services.

(20) “Patient” means any person who is held or
accepted for mental health treatment.

(21) “Physician” means a medical practitioner
licensed under chapter 458 or chapter 459 who has
experience in the diagnosis and treatment of mental
and nervous disorders or a physician employed by a
facility operated by the United States Department of
Veterans Affairs which qualifies as a receiving or treat-
ment facility under this part.

(22) “Private facility” means any hospital or facility
operated by a for-profit or not-for-profit corporation or
association that provides mental health services and is
not a public facility.

(23) “Psychiatric nurse” means a registered nurse
licensed under part | of chapter 464 who has a master’s
degree or a doctorate in psychiatric nursing and 2 years
of post-master’s clinical experience under the supervi-
sion of a physician.

(24) “Psychiatrist” means a medical practitioner
licensed under chapter 458 or chapter 459 who has pri-
marily diagnosed and treated mental and nervous dis-
orders for a period of not less than 3 years, inclusive of
psychiatric residency.

(25) “Public facility” means any facility that has con-
tracted with the department to provide mental health
services to all persons, regardless of their ability to pay,
and is receiving state funds for such purpose.

(26) “Receiving facility” means any public or private
facility designated by the department to receive and
hold involuntary patients under emergency conditions
or for psychiatric evaluation and to provide short-term
treatment. The term does not include a county jail.

(27) “Representative” means a person selected to
receive notice of proceedings during the time a patient
is held in or admitted to a receiving or treatment facility.

(28) “Secretary” means the Secretary of Children
and Family Services.

(29) “Transfer evaluation” means the process, as
approved by the appropriate district office of the depart-
ment, whereby a person who is being considered for
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placement in a state treatment facility is first evaluated
for appropriateness of admission to the facility by a
community-based public receiving facility or by a com-
munity mental health center or clinic if the public receiv-
ing facility is not a community mental health center or
clinic.

(30) “Treatment facility” means any state-owned,
state-operated, or state-supported hospital, center, or
clinic designated by the department for extended treat-
ment and hospitalization, beyond that provided for by a
receiving facility, of persons who have a mental illness,
including facilities of the United States Government,
and any private facility designated by the department
when rendering such services to a person pursuant to
the provisions of this part. Patients treated in facilities
of the United States Government shall be solely those
whose care is the responsibility of the United States
Department of Veterans Affairs.

(31) “Service provider” means any public or private
receiving facility, an entity under contract with the
Department of Children and Family Services to provide
mental health services, a clinical psychologist, a clinical
social worker, a physician, psychiatric nurse as defined
in subsection (23), or a community mental health center
or clinic as defined in this part.

(32) “Involuntary examination” means an examina-
tion performed under s. 394.463 to determine if an indi-
vidual qualifies for involuntary inpatient treatment
under s. 394.467(1) or involuntary outpatient treatment
under s. 394.4655(1).

(33) “Involuntary placement” means either involun-
tary outpatient treatment pursuant to s. 394.4655 or

involuntary inpatient treatment pursuant to s. 394.467.

History.—s. 3, ch. 71-131; s. 1, ch. 72-396; s. 1, ch. 73-133; s. 25, ch. 73-334;
s. 199, ch. 77-147; s. 2, ch. 79-298; s. 1, ch. 80-398; s. 5, ch. 82-212; s. 46, ch.
83-218; s. 3, ch. 84-285; s. 11, ch. 85-54; s. 11, ch. 86-145; s. 10, ch. 87-238; s.
17, ch. 87-252; s. 41, ch. 89-526; s. 28, ch. 90-306; s. 21, ch. 92-33; s. 65, ch.
93-268; s. 705, ch. 95-148; s. 54, ch. 95-228; s. 2, ch. 96-169; s. 8, ch. 97-82; s.
21, ch. 97-198; s. 213, ch. 97-264; s. 92, ch. 2000-318; s. 1, ch. 2000-349; s. 1, ch.
2004-385.

394.457 Operation and administration.—

(1) ADMINISTRATION.—The Department of Chil-
dren and Family Services is designated the “Mental
Health Authority” of Florida. The department and the
Agency for Health Care Administration shall exercise
executive and administrative supervision over all men-
tal health facilities, programs, and services.

(2) RESPONSIBILITIES OF THE DEPARTMENT.
The department is responsible for:

(a) The planning, evaluation, and implementation
of a complete and comprehensive statewide program
of mental health, including community services, receiv-
ing and treatment facilities, child services, research,
and training as authorized and approved by the Legis-
lature, based on the annual program budget of the
department. The department is also responsible for the
coordination of efforts with other departments and divi-
sions of the state government, county and municipal
governments, and private agencies concerned with
and providing mental health services. It is responsible
for establishing standards, providing technical assist-
ance, and exercising supervision of mental health pro-
grams of, and the treatment of patients at, community
facilities, other facilities for persons who have a mental

illness, and any agency or facility providing services to
patients pursuant to this part.

(b) The publication and distribution of an informa-
tion handbook to facilitate understanding of this part,
the policies and procedures involved in the implemen-
tation of this part, and the responsibilities of the various
providers of services under this part. It shall stimulate
research by public and private agencies, institutions of
higher learning, and hospitals in the interest of the elim-
ination and amelioration of mental iliness.

(3) POWER TO CONTRACT.—The department
may contract to provide, and be provided with, services
and facilities in order to carry out its responsibilities
under this part with the following agencies: public and
private hospitals; receiving and treatment facilities; clin-
ics; laboratories; departments, divisions, and other
units of state government; the state colleges and uni-
versities; the community colleges; private colleges and
universities; counties, municipalities, and any other
governmental unit, including facilities of the United
States Government; and any other public or private
entity which provides or needs facilities or services.
Baker Act funds for community inpatient, crisis stabili-
zation, short-term residential treatment, and screening
services must be allocated to each county pursuant to
the department’s funding allocation methodology. Not-
withstanding the provisions of s. 287.057(5)(f), con-
tracts for community-based Baker Act services for
inpatient, crisis stabilization, short-term residential
treatment, and screening provided under this part,
other than those with other units of government, to be
provided for the department must be awarded using
competitive sealed bids when the county commission
of the county receiving the services makes a request to
the department’s district office by January 15 of the
contracting year. The district shall not enter into a com-
petitively bid contract under this provision if such action
will result in increases of state or local expenditures for
Baker Act services within the district. Contracts for
these Baker Act services using competitive sealed bids
will be effective for 3 years. Services contracted for by
the department may be reimbursed by the state at a
rate up to 100 percent. The department shall adopt
rules establishing minimum standards for such con-
tracted services and facilities and shall make periodic
audits and inspections to assure that the contracted
services are provided and meet the standards of the
department.

(4) APPLICATION FOR AND ACCEPTANCE OF
GIFTS AND GRANTS.—The department may apply for
and accept any funds, grants, gifts, or services made
available to it by any agency or department of the Fed-
eral Government or any other public or private agency
or individual in aid of mental health programs. All such
moneys shall be deposited in the State Treasury and
shall be disbursed as provided by law.

(5) RULES.—

(a) The department shall adopt rules establishing
forms and procedures relating to the rights and privi-
leges of patients seeking mental health treatment from
facilities under this part.

(b) The department shall adopt rules necessary for
the implementation and administration of the provisions
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of this part, and a program subject to the provisions of
this part shall not be permitted to operate unless rules
designed to ensure the protection of the health, safety,
and welfare of the patients treated through such pro-
gram have been adopted.

(c) The department shall adopt rules establishing
minimum standards for services provided by a mental
health overlay program or a mobile crisis response ser-
vice.

(6) PERSONNEL.—

(@) The department shall, by rule, establish mini-
mum standards of education and experience for pro-
fessional and technical personnel employed in mental
health programs, including members of a mobile crisis
response service.

(b) The department shall design and distribute
appropriate materials for the orientation and training of
persons actively engaged in implementing the provi-
sions of this part relating to the involuntary examination
and placement of persons who are believed to have a
mental iliness.

(7) PAYMENT FOR CARE OF PATIENTS.—Fees
and fee collections for patients in state-owned, state-
operated, or state-supported treatment facilities shall

be according to s. 402.383.

History.—s. 1, ch. 57-317; s. 1, ch. 59-222; s. 1, ch. 65-13; s. 3, ch. 65-22; s.
1, ch. 65-145; s. 1, ch. 67-334; ss. 11, 19, 31, 35, ch. 69-106; s. 4, ch. 71-131; s.
70, ch. 72-221; s. 2, ch. 72-396; s. 2, ch. 73-133; s. 25, ch. 73-334; s. 1, ch. 74-233;
s. 200, ch. 77-147; s. 19, ch. 78-95; s. 3, ch. 78-332; s. 3, ch. 79-298; s. 6, ch.
82-212; s. 4, ch. 84-285; s. 12, ch. 85-54; s. 11, ch. 87-238; s. 2, ch. 90-225; s. 28,
ch. 90-347; s. 7, ch. 91-33; s. 22, ch. 91-57; s. 89, ch. 91-221; s. 2, ch. 91-249; s.
11, ch. 93-156; s. 19, ch. 94-134; s. 19, ch. 94-135; s. 15, ch. 95-152; s. 37, ch.
95-228; s. 124, ch. 95-418; s. 3, ch. 96-169; s. 8, ch. 96-268; s. 209, ch. 96-406;
s. 128, ch. 96-410; s. 97, ch. 99-8; s. 13, ch. 2001-278; s. 34, ch. 2002-207.

Note.—Former s. 965.01(3), s. 402.10.

394.4572 Screening of mental health personnel.—

(1)(@) The department and the Agency for Health
Care Administration shall require employment screen-
ing for mental health personnel using the standards for
level 2 screening set forth in chapter 435. “Mental
health personnel” includes all program directors, pro-
fessional clinicians, staff members, and volunteers
working in public or private mental health programs and
facilities who have direct contact with unmarried
patients under the age of 18 years. For purposes of this
chapter, employment screening of mental health per-
sonnel shall also include, but is not limited to, employ-
ment screening as provided under chapter 435.

(b) Students in the health care professions who are
interning in a mental health facility licensed under chap-
ter 395, where the primary purpose of the facility is not
the treatment of minors, are exempt from the finger-
printing and screening requirements, provided they are
under direct supervision in the actual physical pres-
ence of a licensed health care professional.

(c) Mental health personnel working in a facility
licensed under chapter 395 who have less than 15
hours per week of direct contact with patients or who
are health care professionals licensed by the Agency
for Health Care Administration or a board thereunder
are exempt from the fingerprinting and screening
requirements, except for persons working in mental
health facilities where the primary purpose of the facility
is the treatment of minors.

(d) A volunteer who assists on an intermittent basis
for less than 40 hours per month is exempt from the fin-
gerprinting and screening requirements, provided the
volunteer is under direct and constant supervision by
persons who meet the screening requirements of para-
graph (a).

(2) The department or the Agency for Health Care
Administration may grant exemptions from disqualifica-
tion as provided in s. 435.06.

(3) Prospective mental health personnel who have
previously been fingerprinted or screened pursuant to
this chapter, chapter 393, chapter 397, chapter 402, or
chapter 409, or teachers who have been fingerprinted
pursuant to chapter 1012, who have not been unem-
ployed for more than 90 days thereafter, and who under
the penalty of perjury attest to the completion of such
fingerprinting or screening and to compliance with the
provisions of this section and the standards for level 1
screening contained in chapter 435, shall not be
required to be refingerprinted or rescreened in order to

comply with any screening requirements of this part.
History.—s. 1, ch. 87-128; s. 1, ch. 87-141; s. 23, ch. 93-39; s. 4, ch. 96-169;
s. 980, ch. 2002-387; s. 7, ch. 2004-267.

394.4573 Continuity of care management system;
measures of performance; reports.—

(1) For the purposes of this section:

(a) “Case management” means those activities
aimed at assessing client needs, planning services,
linking the service system to a client, coordinating the
various system components, monitoring service deliv-
ery, and evaluating the effect of service delivery.

(b) “Case manager’” means an individual who
works with clients, and their families and significant oth-
ers, to provide case management.

(c) “Client manager’ means an employee of the
department who is assigned to specific provider agen-
cies and geographic areas to ensure that the full range
of needed services is available to clients.

(d) “Continuity of care management system”
means a system that assures, within available
resources, that clients have access to the full array of
services within the mental health services delivery sys-
tem.

(2) The department is directed to implement a con-
tinuity of care management system for the provision of
mental health care, through the provision of client and
case management, including clients referred from state
treatment facilities to community mental health facili-
ties. Such system shall include a network of client man-
agers and case managers throughout the state
designed to:

(@) Reduce the possibility of a client’s admission or
readmission to a state treatment facility.

(b) Provide for the creation or designation of an
agency in each county to provide single intake services
for each person seeking mental health services. Such
agency shall provide information and referral services
necessary to ensure that clients receive the most
appropriate and least restrictive form of care, based on
the individual needs of the person seeking treatment.
Such agency shall have a single telephone number,
operating 24 hours per day, 7 days per week, where
practicable, at a central location, where each client will
have a central record.
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(c) Advocate on behalf of the client to ensure that
all appropriate services are afforded to the client in a
timely and dignified manner.

(d) Require that any public receiving facility initiat-
ing a patient transfer to a licensed hospital for acute
care mental health services not accessible through the
public receiving facility shall notify the hospital of such
transfer and send all records relating to the emergency
psychiatric or medical condition.

(8) The department is directed to develop and
include in contracts with service providers measures of
performance with regard to goals and objectives as
specified in the state plan. Such measures shall use, to
the extent practical, existing data collection methods
and reports and shall not require, as a result of this sub-
section, additional reports on the part of service provid-
ers. The department shall plan monitoring visits of com-
munity mental health facilities with other state, federal,
and local governmental and private agencies charged
with monitoring such facilities.

(4) The department is directed to submit a report to
the Legislature, prior to April 1 of each year, outlining
departmental progress towards the implementation of
the minimum staffing patterns’ standards in state men-
tal health treatment facilities. The report shall contain,
by treatment facility, information regarding goals and
objectives and departmental performance toward

meeting each such goal and objective.
History.—ss. 3, 4, 5, ch. 80-384; s. 5, ch. 84-285; s. 1, ch. 89-211; s. 5, ch.
96-169.

394.4574 Department responsibilities for a mental
health resident who resides in an assisted living facil-
ity that holds a limited mental health license.—

(1) The term “mental health resident,” for purposes
of this section, means an individual who receives social
security disability income due to a mental disorder as
determined by the Social Security Administration or
receives supplemental security income due to a mental
disorder as determined by the Social Security Adminis-
tration and receives optional state supplementation.

(2) The department must ensure that:

(a) A mental health resident has been assessed by
a psychiatrist, clinical psychologist, clinical social
worker, or psychiatric nurse, or an individual who is
supervised by one of these professionals, and deter-
mined to be appropriate to reside in an assisted living
facility. The documentation must be provided to the
administrator of the facility within 30 days after the
mental health resident has been admitted to the facility.
An evaluation completed upon discharge from a state
mental hospital meets the requirements of this subsec-
tion related to appropriateness for placement as a men-
tal health resident if it was completed within 90 days
prior to admission to the facility.

(b) A cooperative agreement, as required in s.
400.4075, is developed between the mental health
care services provider that serves a mental health resi-
dent and the administrator of the assisted living facility
with a limited mental health license in which the mental
health resident is living. Any entity that provides Medi-
caid prepaid health plan services shall ensure the
appropriate coordination of health care services with an

assisted living facility in cases where a Medicaid recipi-
ent is both a member of the entity’s prepaid health plan
and a resident of the assisted living facility. If the entity
is at risk for Medicaid targeted case management and
behavioral health services, the entity shall inform the
assisted living facility of the procedures to follow should
an emergent condition arise.

(¢) The community living support plan, as defined
in s. 400.402, has been prepared by a mental health
resident and a mental health case manager of that resi-
dent in consultation with the administrator of the facility
or the administrator’s designee. The plan must be pro-
vided to the administrator of the assisted living facility
with a limited mental health license in which the mental
health resident lives. The support plan and the agree-
ment may be in one document.

(d) The assisted living facility with a limited mental
health license is provided with documentation that the
individual meets the definition of a mental health resi-
dent.

(e) The mental health services provider assigns a
case manager to each mental health resident who lives
in an assisted living facility with a limited mental health
license. The case manager is responsible for coordi-
nating the development of and implementation of the
community living support plan defined in s. 400.402.
The plan must be updated at least annually.

(3) The Secretary of Children and Family Services,
in consultation with the Agency for Health Care Admin-
istration, shall annually require each district administra-
tor to develop, with community input, detailed plans
that demonstrate how the district will ensure the provi-
sion of state-funded mental health and substance
abuse treatment services to residents of assisted living
facilities that hold a limited mental health license.
These plans must be consistent with the substance
abuse and mental health district plan developed pursu-
ant to s. 394.75 and must address case management
services; access to consumer-operated drop-in cen-
ters; access to services during evenings, weekends,
and holidays; supervision of the clinical needs of the

residents; and access to emergency psychiatric care.
History.—s. 9, ch. 97-82; s. 23, ch. 98-80; s. 12, ch. 2000-349.

394.458 Introduction or removal of certain articles
unlawful; penalty.—

(1)(a) Except as authorized by law or as specifically
authorized by the person in charge of each hospital
providing mental health services under this part, it is
unlawful to introduce into or upon the grounds of such
hospital, or to take or attempt to take or send therefrom,
any of the following articles, which are hereby declared
to be contraband for the purposes of this section:

1. Any intoxicating beverage or beverage which
causes or may cause an intoxicating effect;

2. Any controlled substance as defined in chapter
893; or

3. Any firearms or deadly weapon.

(b) It is unlawful to transmit to, or attempt to trans-
mit to, or cause or attempt to cause to be transmitted to,
or received by, any patient of any hospital providing
mental health services under this part any article or
thing declared by this section to be contraband, at any
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place which is outside of the grounds of such hospital,
except as authorized by law or as specifically author-
ized by the person in charge of such hospital.

(2) A person who violates any provision of this sec-
tion commits a felony of the third degree, punishable as

provided in s. 775.082, s. 775.083, or s. 775.084.
History.—s. 1, ch. 75-253; s. 201, ch. 77-147; s. 1, ch. 77-174; s. 6, ch. 96-169.

394.459 Rights of patients.—

(1) RIGHT TO INDIVIDUAL DIGNITY.—lt is the
policy of this state that the individual dignity of the
patient shall be respected at all times and upon all
occasions, including any occasion when the patient is
taken into custody, held, or transported. Procedures,
facilities, vehicles, and restraining devices utilized for
criminals or those accused of crime shall not be used
in connection with persons who have a mental illness,
except for the protection of the patient or others. Per-
sons who have a mental illness but who are not
charged with a criminal offense shall not be detained or
incarcerated in the jails of this state. A person who is
receiving treatment for mental illness shall not be
deprived of any constitutional rights. However, if such
a person is adjudicated incapacitated, his or her rights
may be limited to the same extent the rights of any inca-
pacitated person are limited by law.

(2) RIGHT TO TREATMENT.—

(a) A person shall not be denied treatment for men-
tal iliness and services shall not be delayed at a receiv-
ing or treatment facility because of inability to pay.
However, every reasonable effort to collect appropriate
reimbursement for the cost of providing mental health
services to persons able to pay for services, including
insurance or third-party payments, shall be made by
facilities providing services pursuant to this part.

(b) Itis further the policy of the state that the least
restrictive appropriate available treatment be utilized
based on the individual needs and best interests of the
patient and consistent with optimum improvement of
the patient’s condition.

(c) Each person who remains at a receiving or
treatment facility for more than 12 hours shall be given
a physical examination by a health practitioner author-
ized by law to give such examinations, within 24 hours
after arrival at such facility.

(d) Every patient in a facility shall be afforded the
opportunity to participate in activities designed to
enhance self-image and the beneficial effects of other
treatments, as determined by the facility.

(e) Not more than 5 days after admission to a facil-
ity, each patient shall have and receive an individual-
ized treatment plan in writing which the patient has had
an opportunity to assist in preparing and to review prior
to its implementation. The plan shall include a space for
the patient's comments.

(3) RIGHT TO EXPRESS AND INFORMED
PATIENT CONSENT.—

(a) Each patient entering treatment shall be asked
to give express and informed consent for admission
and treatment. If the patient has been adjudicated inca-
pacitated or found to be incompetent to consent to
treatment, express and informed consent to treatment
shall be sought instead from the patient’s guardian or

guardian advocate. If the patient is a minor, express
and informed consent for admission and treatment
shall also be requested from the patient’s guardian.
Express and informed consent for admission and treat-
ment of a patient under 18 years of age shall be
required from the patient’s guardian, unless the minor
is seeking outpatient crisis intervention services under
s. 394.4784. Express and informed consent for admis-
sion and treatment given by a patient who is under 18
years of age shall not be a condition of admission when
the patient’s guardian gives express and informed con-
sent for the patient’s admission pursuant to s. 394.463
or s. 394.467. Prior to giving consent, the following
information shall be disclosed to the patient, or to the
patient’s guardian if the patient is 18 years of age or
older and has been adjudicated incapacitated, or to the
patient’s guardian advocate if the patient has been
found to be incompetent to consent to treatment, or to
both the patient and the guardian if the patient is a
minor: the reason for admission, the proposed treat-
ment, the purpose of the treatment to be provided, the
common side effects thereof, alternative treatment
modalities, the approximate length of care, and that
any consent given by a patient may be revoked orally
or in writing prior to or during the treatment period by
the patient, the guardian advocate, or the guardian.

(b) In the case of medical procedures requiring the
use of a general anesthetic or electroconvulsive treat-
ment, and prior to performing the procedure, express
and informed consent shall be obtained from the
patient if the patient is legally competent, from the
guardian of a minor patient, from the guardian of a
patient who has been adjudicated incapacitated, or
from the guardian advocate of the patient if the guard-
ian advocate has been given express court authority to
consent to medical procedures or electroconvulsive
treatment as provided under s. 394.4598.

(c) When the department is the legal guardian of a
patient, or is the custodian of a patient whose physician
is unwilling to perform a medical procedure, including
an electroconvulsive treatment, based solely on the
patient’s consent and whose guardian or guardian
advocate is unknown or unlocatable, the court shall
hold a hearing to determine the medical necessity of
the medical procedure. The patient shall be physically
present, unless the patient’s medical condition pre-
cludes such presence, represented by counsel, and
provided the right and opportunity to be confronted
with, and to cross-examine, all witnesses alleging the
medical necessity of such procedure. In such proceed-
ings, the burden of proof by clear and convincing evi-
dence shall be on the party alleging the medical neces-
sity of the procedure.

(d) The administrator of a receiving or treatment
facility may, upon the recommendation of the patient’s
attending physician, authorize emergency medical
treatment, including a surgical procedure, if such treat-
ment is deemed lifesaving, or if the situation threatens
serious bodily harm to the patient, and permission of
the patient or the patient’s guardian or guardian advo-
cate cannot be obtained.
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(4) QUALITY OF TREATMENT.—

(a) Each patient shall receive services, including,
for a patient placed under s. 394.4655, those services
included in the court order which are suited to his or her
needs, and which shall be administered skillfully,
safely, and humanely with full respect for the patient’s
dignity and personal integrity. Each patient shall
receive such medical, vocational, social, educational,
and rehabilitative services as his or her condition
requires in order to live successfully in the community.
In order to achieve this goal, the department is directed
to coordinate its mental health programs with all other
programs of the department and other state agencies.

(b) Receiving and treatment facilities shall develop
and maintain, in a form accessible to and readily under-
standable by patients, the following:

1. Criteria, procedures, and required staff training
for any use of close or elevated levels of supervision, of
restraint, seclusion, or isolation, or of emergency treat-
ment orders, and for the use of bodily control and physi-
cal management techniques.

2. Procedures for documenting, monitoring, and
requiring clinical review of all uses of the procedures
described in subparagraph 1. and for documenting and
requiring review of any incidents resulting in injury to
patients.

3. A system for the review of complaints by
patients or their families or guardians.

(c) A facility may not use seclusion or restraint for
punishment, to compensate for inadequate staffing, or
for the convenience of staff. Facilities shall ensure that
all staff are made aware of these restrictions on the use
of seclusion and restraint and shall make and maintain
records which demonstrate that this information has
been conveyed to individual staff members.

(5) COMMUNICATION, ABUSE REPORTING,
AND VISITS.—

(a) Each person receiving services in a facility pro-
viding mental health services under this part has the
right to communicate freely and privately with persons
outside the facility unless it is determined that such
communication is likely to be harmful to the person or
others. Each facility shall make available as soon as
reasonably possible to persons receiving services a
telephone that allows for free local calls and access to
a long-distance service. A facility is not required to pay
the costs of a patient’s long-distance calls. The tele-
phone shall be readily accessible to the patient and
shall be placed so that the patient may use it to commu-
nicate privately and confidentially. The facility may
establish reasonable rules for the use of this telephone,
provided that the rules do not interfere with a patient’s
access to a telephone to report abuse pursuant to para-
graph (e).

(b) Each patient admitted to a facility under the pro-
visions of this part shall be allowed to receive, send,
and mail sealed, unopened correspondence; and no
patient’s incoming or outgoing correspondence shall be
opened, delayed, held, or censored by the facility
unless there is reason to believe that it contains items
or substances which may be harmful to the patient or
others, in which case the administrator may direct rea-
sonable examination of such mail and may regulate the
disposition of such items or substances.

(c) Each facility must permit immediate access to
any patient, subject to the patient’s right to deny or with-
draw consent at any time, by the patient’s family mem-
bers, guardian, guardian advocate, representative,
Florida statewide or local advocacy council, or attor-
ney, unless such access would be detrimental to the
patient. If a patient’s right to communicate or to receive
visitors is restricted by the facility, written notice of such
restriction and the reasons for the restriction shall be
served on the patient, the patient’s attorney, and the
patient’s guardian, guardian advocate, or representa-
tive; and such restriction shall be recorded on the
patient’s clinical record with the reasons therefor. The
restriction of a patient’s right to communicate or to
receive visitors shall be reviewed at least every 7 days.
The right to communicate or receive visitors shall not
be restricted as a means of punishment. Nothing in this
paragraph shall be construed to limit the provisions of
paragraph (d).

(d) Each facility shall establish reasonable rules
governing visitors, visiting hours, and the use of tele-
phones by patients in the least restrictive possible man-
ner. Patients shall have the right to contact and to
receive communication from their attorneys at any rea-
sonable time.

(e) Each patient receiving mental health treatment
in any facility shall have ready access to a telephone in
order to report an alleged abuse. The facility staff shall
orally and in writing inform each patient of the proce-
dure for reporting abuse and shall make every reason-
able effort to present the information in a language the
patient understands. A written copy of that procedure,
including the telephone number of the central abuse
hotline and reporting forms, shall be posted in plain
view.

(f) The department shall adopt rules providing a
procedure for reporting abuse. Facility staff shall be
required, as a condition of employment, to become
familiar with the requirements and procedures for the
reporting of abuse.

(6) CARE AND CUSTODY OF PERSONAL
EFFECTS OF PATIENTS.—A patient’s right to the
possession of his or her clothing and personal effects
shall be respected. The facility may take temporary
custody of such effects when required for medical and
safety reasons. A patient’s clothing and personal
effects shall be inventoried upon their removal into tem-
porary custody. Copies of this inventory shall be given
to the patient and to the patient’s guardian, guardian
advocate, or representative and shall be recorded in
the patient’s clinical record. This inventory may be
amended upon the request of the patient or the
patient’s guardian, guardian advocate, or representa-
tive. The inventory and any amendments to it must be
witnessed by two members of the facility staff and by
the patient, if able. All of a patient’s clothing and per-
sonal effects held by the facility shall be returned to the
patient immediately upon the discharge or transfer of
the patient from the facility, unless such return would be
detrimental to the patient. If personal effects are not
returned to the patient, the reason must be docu-
mented in the clinical record along with the disposition
of the clothing and personal effects, which may be
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given instead to the patient’s guardian, guardian advo-
cate, or representative. As soon as practicable after an
emergency transfer of a patient, the patient’s clothing
and personal effects shall be transferred to the
patient’s new location, together with a copy of the
inventory and any amendments, unless an alternate
plan is approved by the patient, if able, and by the
patient’s guardian, guardian advocate, or representa-
tive.

(7) VOTING IN PUBLIC ELECTIONS.—A patient
who is eligible to vote according to the laws of the state
has the right to vote in the primary and general elec-
tions. The department shall establish rules to enable
patients to obtain voter registration forms, applications
for absentee ballots, and absentee ballots.

(8) HABEAS CORPUS.—

(a) Atany time, and without notice, a person held in
a receiving or treatment facility, or a relative, friend,
guardian, guardian advocate, representative, or attor-
ney, or the department, on behalf of such person, may
petition for a writ of habeas corpus to question the
cause and legality of such detention and request that
the court order a return to the writ in accordance with
chapter 79. Each patient held in a facility shall receive
a written notice of the right to petition for a writ of
habeas corpus.

(b) Atanytime, and without notice, a person who is
a patient in a receiving or treatment facility, or a rela-
tive, friend, guardian, guardian advocate, representa-
tive, or attorney, or the department, on behalf of such
person, may file a petition in the circuit court in the
county where the patient is being held alleging that the
patient is being unjustly denied a right or privilege
granted herein or that a procedure authorized herein is
being abused. Upon the filing of such a petition, the
court shall have the authority to conduct a judicial
inquiry and to issue any order needed to correct an
abuse of the provisions of this part.

(c) The administrator of any receiving or treatment
facility receiving a petition under this subsection shall
file the petition with the clerk of the court on the next
court working day.

(d) No fee shall be charged for the filing of a petition
under this subsection.

(9) VIOLATIONS.—The department shall report to
the Agency for Health Care Administration any violation
of the rights or privileges of patients, or of any proce-
dures provided under this part, by any facility or profes-
sional licensed or regulated by the agency. The agency
is authorized to impose any sanction authorized for vio-
lation of this part, based solely on the investigation and
findings of the department.

(10) LIABILITY FOR VIOLATIONS.—Any person
who violates or abuses any rights or privileges of
patients provided by this part is liable for damages as
determined by law. Any person who acts in good faith
in compliance with the provisions of this part is immune
from civil or criminal liability for his or her actions in con-
nection with the admission, diagnosis, treatment, or
discharge of a patient to or from a facility. However, this
section does not relieve any person from liability if such
person commits negligence.

(11) RIGHT TO PARTICIPATE IN TREATMENT
AND DISCHARGE PLANNING.—The patient shall
have the opportunity to participate in treatment and dis-
charge planning and shall be notified in writing of his or
her right, upon discharge from the facility, to seek treat-
ment from the professional or agency of the patient’s
choice.

(12) POSTING OF NOTICE OF RIGHTS OF
PATIENTS.—Each facility shall post a notice listing
and describing, in the language and terminology that
the persons to whom the notice is addressed can
understand, the rights provided in this section. This
notice shall include a statement that provisions of the
federal Americans with Disabilities Act apply and the
name and telephone number of a person to contact for
further information. This notice shall be posted in a
place readily accessible to patients and in a format eas-
ily seen by patients. This notice shall include the tele-
phone numbers of the Florida local advocacy council

and Advocacy Center for Persons with Disabilities, Inc.

History.—s. 5, ch. 71-131; s. 3, ch. 73-1833; s. 25, ch. 73-334; s. 2, ch. 74-233;
s. 202, ch. 77-147; s. 1, ch. 78-434; s. 12, ch. 79-3; s. 4, ch. 79-298; s. 10, ch.
79-320; s. 1, ch. 80-171; s. 7, ch. 82-212; s. 6, ch. 84-285; s. 27, ch. 85-167; s. 1,
ch. 88-307; s. 16, ch. 88-398; s. 11, ch. 90-347; s. 1, ch. 91-170; s. 71, ch. 95-143;
s. 706, ch. 95-148; s. 7, ch. 96-169; s. 210, ch. 96-406; s. 9, ch. 2000-263; s. 64,
ch. 2000-349; s. 2, ch. 2004-385.

1394.4593 Sexual misconduct prohibited; reporting
required; penalties.—

(1) As used in this section, the term:

(a) “Employee” includes any paid staff member,
volunteer, or intern of the department; any person
under contract with the department; and any person
providing care or support to a client on behalf of the
department or its providers.

(b) “Sexual activity” means:

1. Fondling the genital area, groin, inner thighs,
buttocks, or breasts of a person.

2. The oral, anal, or vaginal penetration by or
union with the sexual organ of another or the anal or
vaginal penetration of another by any other object.

3. Intentionally touching in a lewd or lascivious
manner the breasts, genitals, the genital area, or but-
tocks, or the clothing covering them, of a person, or
forcing or enticing a person to touch the perpetrator.

4. Intentionally masturbating in the presence of
another person.

5. Intentionally exposing the genitals in a lewd or
lascivious manner in the presence of another person.

6. Intentionally committing any other sexual act
that does not involve actual physical or sexual contact
with the victim, including, but not limited to, sadomas-
ochistic abuse, sexual bestiality, or the simulation of
any act involving sexual activity in the presence of a
victim.

(c) “Sexual misconduct” means any sexual activity
between an employee and a patient, regardless of the
consent of the patient. The term does not include an act
done for a bona fide medical purpose or an internal
search conducted in the lawful performance of duty by
an employee.

(2) An employee who engages in sexual miscon-
duct with a patient who:

(a) Isin the custody of the department; or

(b) Resides in a receiving facility or a treatment
facility, as those terms are defined in s. 394.455,
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commits a felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084. An
employee may be found guilty of violating this subsec-
tion without having committed the crime of sexual bat-
tery.

(3) The consent of the patient to sexual activity is
not a defense to prosecution under this section.

(4) This section does not apply to an employee
who:

(a) Is legally married to the patient; or

(b) Has no reason to believe that the person with
whom the employee engaged in sexual misconduct is
a patient receiving services as described in subsection
).

(5) An employee who witnesses sexual miscon-
duct, or who otherwise knows or has reasonable cause
to suspect that a person has engaged in sexual mis-
conduct, shall immediately report the incident to the
department’s central abuse hotline and to the appropri-
ate local law enforcement agency. Such employee
shall also prepare, date, and sign an independent
report that specifically describes the nature of the sex-
ual misconduct, the location and time of the incident,
and the persons involved. The employee shall deliver
the report to the supervisor or program director, who is
responsible for providing copies to the department’s
inspector general. The inspector general shall immedi-
ately conduct an appropriate administrative investiga-
tion, and, if there is probable cause to believe that sex-
ual misconduct has occurred, the inspector general
shall notify the state attorney in the circuit in which the
incident occurred.

(6)(@) Any person who is required to make a report
under this section and who knowingly or willfully fails to
do so, or who knowingly or willfully prevents another
person from doing so, commits a misdemeanor of the
first degree, punishable as provided in s. 775.082 or s.
775.083.

(b) Any person who knowingly or willfully submits
inaccurate, incomplete, or untruthful information with
respect to a report required under this section commits
a misdemeanor of the first degree, punishable as pro-
vided in s. 775.082 or s. 775.083.

(c) Any person who knowingly or willfully coerces
or threatens any other person with the intent to alter
testimony or a written report regarding an incident of
sexual misconduct commits a felony of the third
degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(7) The provisions and penalties set forth in this
section are in addition to any other civil, administrative,
or criminal action provided by law which may be applied

agalnst an employee.

History.—s. 2, ch. 2004-267.

Note.—Section 68, ch. 2004-267, provides that “[t]he creation of sections
393.135, 394.4593, and 916.1075, Florida Statutes, by this act shall apply to
offenses committed on or after [July 1, 2004].”

394.4595 Florida statewide and local advocacy
councils; access to patients and records.—Any facility
designated by the department as a receiving or treat-
ment facility must allow access to any patient and the
clinical and legal records of any patient admitted pursu-
ant to the provisions of this act by members of the Flor-

ida statewide and local advocacy councils.
History.—s. 8, ch. 96-169; s. 10, ch. 2000-263.

394.4597 Persons to be notified; patient’s repre-
sentative.—

(1) VOLUNTARY PATIENTS.—At the time a
patient is voluntarily admitted to a receiving or treat-
ment facility, the identity and contact information of a
person to be notified in case of an emergency shall be
entered in the patient’s clinical record.

(2) INVOLUNTARY PATIENTS.—

(a) At the time a patient is admitted to a facility for
involuntary examination or placement, or when a peti-
tion for involuntary placement is filed, the names,
addresses, and telephone numbers of the patient’s
guardian or guardian advocate, or representative if the
patient has no guardian, and the patient’s attorney shall
be entered in the patient’s clinical record.

(b) If the patient has no guardian, the patient shall
be asked to designate a representative. If the patient is
unable or unwilling to designate a representative, the
facility shall select a representative.

(c) The patient shall be consulted with regard to the
selection of a representative by the receiving or treat-
ment facility and shall have authority to request that any
such representative be replaced.

(d) When the receiving or treatment facility selects
a representative, first preference shall be given to a
health care surrogate, if one has been previously
selected by the patient. If the patient has not previously
selected a health care surrogate, the selection, except
for good cause documented in the patient’s clinical rec-
ord, shall be made from the following list in the order of
listing:

The patient’s spouse.

An adult child of the patient.

A parent of the patient.

The adult next of kin of the patient.

An adult friend of the patient.

. The appropriate Florida local advocacy council
as provided in s. 402.166.

(e) A licensed professional providing services to
the patient under this part, an employee of a facility pro-
viding direct services to the patient under this part, a
department employee, a person providing other sub-
stantial services to the patient in a professional or busi-
ness capacity, or a creditor of the patient shall not be

appointed as the patient’s representative.
History.—s. 9, ch. 96-169; s. 11, ch. 2000-263.
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394.4598 Guardian advocate.—

(1) The administrator may petition the court for the
appointment of a guardian advocate based upon the
opinion of a psychiatrist that the patient is incompetent
to consent to treatment. If the court finds that a patient
is incompetent to consent to treatment and has not
been adjudicated incapacitated and a guardian with the
authority to consent to mental health treatment
appointed, it shall appoint a guardian advocate. The
patient has the right to have an attorney represent him
or her at the hearing. If the person is indigent, the court
shall appoint the office of the public defender to repre-
sent him or her at the hearing. The patient has the right
to testify, cross-examine witnesses, and present wit-
nesses. The proceeding shall be recorded either elec-
tronically or stenographically, and testimony shall be
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provided under oath. One of the professionals author-
ized to give an opinion in support of a petition for invol-
untary placement, as described in s. 394.4655 or s.
394.467, must testify. A guardian advocate must meet
the qualifications of a guardian contained in part IV of
chapter 744, except that a professional referred to in
this part, an employee of the facility providing direct
services to the patient under this part, a departmental
employee, a facility administrator, or member of the
Florida local advocacy council shall not be appointed.
A person who is appointed as a guardian advocate
must agree to the appointment.

(2) A facility requesting appointment of a guardian
advocate must, prior to the appointment, provide the
prospective guardian advocate with information about
the duties and responsibilities of guardian advocates,
including the information about the ethics of medical
decisionmaking. Before asking a guardian advocate to
give consent to treatment for a patient, the facility shall
provide to the guardian advocate sufficient information
so that the guardian advocate can decide whether to
give express and informed consent to the treatment,
including information that the treatment is essential to
the care of the patient, and that the treatment does not
present an unreasonable risk of serious, hazardous, or
irreversible side effects. Before giving consent to treat-
ment, the guardian advocate must meet and talk with
the patient and the patient’s physician in person, if at all
possible, and by telephone, if not. The decision of the
guardian advocate may be reviewed by the court, upon
petition of the patient’s attorney, the patient’s family, or
the facility administrator.

(3) Prior to a guardian advocate exercising his or
her authority, the guardian advocate shall attend a
training course approved by the court. This training
course, of not less than 4 hours, must include, at mini-
mum, information about the patient rights, psychotropic
medications, diagnosis of mental illness, the ethics of
medical decisionmaking, and duties of guardian advo-
cates. This training course shall take the place of the
training required for guardians appointed pursuant to
chapter 744.

(4) The information to be supplied to prospective
guardian advocates prior to their appointment and the
training course for guardian advocates must be devel-
oped and completed through a course developed by
the department and approved by the chief judge of the
circuit court and taught by a court-approved organiza-
tion. Court-approved organizations may include, but
are not limited to, community or junior colleges, guard-
ianship organizations, and the local bar association or
The Florida Bar. The court may, in its discretion, waive
some or all of the training requirements for guardian
advocates or impose additional requirements. The
court shall make its decision on a case-by-case basis
and, in making its decision, shall consider the experi-
ence and education of the guardian advocate, the
duties assigned to the guardian advocate, and the
needs of the patient.

(5) Inselecting a guardian advocate, the court shall
give preference to a health care surrogate, if one has
already been designated by the patient. If the patient
has not previously selected a health care surrogate,
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except for good cause documented in the court record,
the selection shall be made from the following list in the
order of listing:

(a) The patient’s spouse.

(b) An adult child of the patient.

(c) A parent of the patient.

(d) The adult next of kin of the patient.

(e) An adult friend of the patient.

(f)  Anadult trained and willing to serve as guardian
advocate for the patient.

(6) If a guardian with the authority to consent to
medical treatment has not already been appointed or if
the patient has not already designated a health care
surrogate, the court may authorize the guardian advo-
cate to consent to medical treatment, as well as mental
health treatment. Unless otherwise limited by the court,
a guardian advocate with authority to consent to medi-
cal treatment shall have the same authority to make
health care decisions and be subject to the same
restrictions as a proxy appointed under part IV of chap-
ter 765. Unless the guardian advocate has sought and
received express court approval in proceeding sepa-
rate from the proceeding to determine the competence
of the patient to consent to medical treatment, the
guardian advocate may not consent to:

(a) Abortion.

(b) Sterilization.

(c) Electroconvulsive treatment.

(d) Psychosurgery.

(e) Experimental treatments that have not been
approved by a federally approved institutional review
board in accordance with 45 C.F.R. part 46 or 21
C.F.R. part 56.

The court must base its decision on evidence that the
treatment or procedure is essential to the care of the
patient and that the treatment does not present an
unreasonable risk of serious, hazardous, or irreversible
side effects. The court shall follow the procedures set
forth in subsection (1) of this section.

(7) The guardian advocate shall be discharged
when the patient is discharged from an order for invol-
untary outpatient placement or involuntary inpatient
placement or when the patient is transferred from invol-
untary to voluntary status. The court or a hearing officer
shall consider the competence of the patient pursuant
to subsection (1) and may consider an involuntarily
placed patient’s competence to consent to treatment at
any hearing. Upon sufficient evidence, the court may
restore, or the hearing officer may recommend that the
court restore, the patient’s competence. A copy of the
order restoring competence or the certificate of dis-
charge containing the restoration of competence shall

be provided to the patient and the guardian advocate.
History.—s. 10, ch. 96-169; s. 50, ch. 97-96; s. 12, ch. 2000-263; s. 3, ch.
2004-385.

394.4599 Notice.—

(1) VOLUNTARY PATIENTS.—Notice of a volun-
tary patient's admission shall only be given at the
request of the patient, except that in an emergency,
notice shall be given as determined by the facility.
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(2) INVOLUNTARY PATIENTS.—

(a) Whenever notice is required to be given under
this part, such notice shall be given to the patient and
the patient’s guardian, guardian advocate, attorney,
and representative.

1. When notice is required to be given to a patient,
it shall be given both orally and in writing, in the lan-
guage and terminology that the patient can understand,
and, if needed, the facility shall provide an interpreter
for the patient.

2. Notice to a patient’'s guardian, guardian advo-
cate, attorney, and representative shall be given by
United States mail and by registered or certified mail
with the receipts attached to the patient’s clinical rec-
ord. Hand delivery by a facility employee may be used
as an alternative, with delivery documented in the clini-
cal record. If notice is given by a state attorney or an
attorney for the department, a certificate of service shall
be sufficient to document service.

(b) A receiving facility shall give prompt notice of
the whereabouts of a patient who is being involuntarily
held for examination, by telephone or in person within
24 hours after the patient’s arrival at the facility, unless
the patient requests that no notification be made. Con-
tact attempts shall be documented in the patient’s clini-
cal record and shall begin as soon as reasonably possi-
ble after the patient’s arrival. Notice that a patient is
being admitted as an involuntary patient shall be given
to the Florida local advocacy council no later than the
next working day after the patient is admitted.

(c) The written notice of the filing of the petition for
involuntary placement must contain the following:

1. Notice that the petition has been filed with the
circuit court in the county in which the patient is hospi-
talized and the address of such court.

2. Notice that the office of the public defender has
been appointed to represent the patient in the proceed-
ing, if the patient is not otherwise represented by coun-
sel.

3. The date, time, and place of the hearing and the
name of each examining expert and every other person
expected to testify in support of continued detention.

4. Notice that the patient, the patient’s guardian or
representative, or the administrator may apply for a
change of venue for the convenience of the parties or
witnesses or because of the condition of the patient.

5. Notice that the patient is entitled to an
independent expert examination and, if the patient can-
not afford such an examination, that the court will pro-
vide for one.

(d) A treatment facility shall provide notice of a
patient’s involuntary admission on the next regular
working day after the patient’s arrival at the facility.

(e) When a patient is to be transferred from one
facility to another, notice shall be given by the facility

where the patient is located prior to the transfer.
History.—s. 11, ch. 96-169; s. 13, ch. 2000-263.

394.460 Rights of professionals.—No professional
referred to in this part shall be required to accept
patients for treatment of mental, emotional, or behav-

ioral disorders. Such participation shall be voluntary.
History.—s. 4, ch. 73-133; s. 5, ch. 79-298; s. 8, ch. 82-212; s. 12, ch. 96-169.
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394.461 Designation of receiving and treatment
facilities.—The department is authorized to designate
and monitor receiving facilities and treatment facilities
and may suspend or withdraw such designation for fail-
ure to comply with this part and rules adopted under
this part. Unless designated by the department, facili-
ties are not permitted to hold or treat involuntary
patients under this part.

(1) RECEIVING FACILITY.—The department may
designate any community facility as a receiving facility.
Any other facility within the state, including a private
facility or a federal facility, may be so designated by the
department, provided that such designation is agreed
to by the governing body or authority of the facility.

(2) TREATMENT FACILITY.—The department
may designate any state-owned, state-operated, or
state-supported facility as a state treatment facility. A
civil patient shall not be admitted to a state treatment
facility without previously undergoing a transfer evalua-
tion. Before a court hearing for involuntary placement in
a state treatment facility, the court shall receive and
consider the information documented in the transfer
evaluation. Any other facility, including a private facility
or a federal facility, may be designated as a treatment
facility by the department, provided that such designa-
tion is agreed to by the appropriate governing body or
authority of the facility.

(3) PRIVATE FACILITIES.—Private facilities des-
ignated as receiving and treatment facilities by the
department may provide examination and treatment of
involuntary patients, as well as voluntary patients, and
are subject to all the provisions of this part.

(4) RULES.—The department shall adopt rules
relating to:

(a) Procedures and criteria for receiving and evalu-
ating facility applications for designation, which may
include onsite facility inspection and evaluation of an
applicant’s licensing status and performance history,
as well as consideration of local service needs.

(b) Minimum standards consistent with this part
that a facility must meet and maintain in order to be
designated as a receiving or treatment facility and pro-
cedures for monitoring continued adherence to such
standards.

(c) Procedures for receiving complaints against a
designated facility and for initiating inspections and
investigations of facilities alleged to have violated the
provisions of this part or rules adopted under this part.

(d) Procedures and criteria for the suspension or

withdrawal of designation.

History.—s. 6, ch. 71-131; s. 3, ch. 72-396; s. 5, ch. 73-133; s. 1, ch. 77-90; s.
203, ch. 77-147; s. 6, ch. 79-298; ss. 1, 2, ch. 80-384; s. 9, ch. 82-212; s. 7, ch.
84-285; s. 42, ch. 85-167; s. 707, ch. 95-148; s. 13, ch. 96-169.

394.4615 Clinical records; confidentiality.—

(1) A clinical record shall be maintained for each
patient. The record shall include data pertaining to
admission and such other information as may be
required under rules of the department. A clinical rec-
ord is confidential and exempt from the provisions of s.
119.07(1). Unless waived by express and informed
consent, by the patient or the patient’s guardian or
guardian advocate or, if the patient is deceased, by the
patient’s personal representative or the family member
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who stands next in line of intestate succession, the con-
fidential status of the clinical record shall not be lost by
either authorized or unauthorized disclosure to any per-
son, organization, or agency.

(2) The clinical record shall be released when:

(a) The patient or the patient’s guardian authorizes
the release. The guardian or guardian advocate shall
be provided access to the appropriate clinical records
of the patient. The patient or the patient’'s guardian or
guardian advocate may authorize the release of infor-
mation and clinical records to appropriate persons to
ensure the continuity of the patient’s health care or
mental health care.

(b) The patient is represented by counsel and the
records are needed by the patient’s counsel for ade-
quate representation.

(c) The court orders such release. In determining
whether there is good cause for disclosure, the court
shall weigh the need for the information to be disclosed
against the possible harm of disclosure to the person to
whom such information pertains.

(d) The patient is committed to, or is to be returned
to, the Department of Corrections from the Department
of Children and Family Services, and the Department of
Corrections requests such records. These records
shall be furnished without charge to the Department of
Corrections.

(3) Information from the clinical record may be
released in the following circumstances:

(a) When a patient has declared an intention to
harm other persons. When such declaration has been
made, the administrator may authorize the release of
sufficient information to provide adequate warning to
the person threatened with harm by the patient.

(b) When the administrator of the facility or secre-
tary of the department deems release to a qualified
researcher as defined in administrative rule, an after-
care treatment provider, or an employee or agent of the
department is necessary for treatment of the patient,
maintenance of adequate records, compilation of treat-
ment data, aftercare planning, or evaluation of pro-
grams.

For the purpose of determining whether a person
meets the criteria for involuntary outpatient placement
or for preparing the proposed treatment plan pursuant
to s. 394.4655, the clinical record may be released to
the state attorney, the public defender or the patient’s
private legal counsel, the court, and to the appropriate
mental health professionals, including the service pro-
vider identified in s. 394.4655(6)(b)2., in accordance
with state and federal law.

(4) Information from clinical records may be used
for statistical and research purposes if the information
is abstracted in such a way as to protect the identity of
individuals.

(5) Information from clinical records may be used
by the Agency for Health Care Administration, the
department, and the Florida advocacy councils for the
purpose of monitoring facility activity and complaints
concerning facilities.

(6) Clinical records relating to a Medicaid recipient
shall be furnished to the Medicaid Fraud Control Unit in
the Department of Legal Affairs, upon request.
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(7) Any person, agency, or entity receiving informa-
tion pursuant to this section shall maintain such infor-
mation as confidential and exempt from the provisions
of s. 119.07(1).

(8) Any facility or private mental health practitioner
who acts in good faith in releasing information pursuant
to this section is not subject to civil or criminal liability
for such release.

(9) Nothing in this section is intended to prohibit the
parent or next of kin of a person who is held in or
treated under a mental health facility or program from
requesting and receiving information limited to a sum-
mary of that person’s treatment plan and current physi-
cal and mental condition. Release of such information
shall be in accordance with the code of ethics of the
profession involved.

(10) Patients shall have reasonable access to their
clinical records, unless such access is determined by
the patient’s physician to be harmful to the patient. If
the patient’s right to inspect his or her clinical record is
restricted by the facility, written notice of such restric-
tion shall be given to the patient and the patient’s
guardian, guardian advocate, attorney, and represent-
ative. In addition, the restriction shall be recorded in the
clinical record, together with the reasons for it. The
restriction of a patient’s right to inspect his or her clini-
cal record shall expire after 7 days but may be
renewed, after review, for subsequent 7-day periods.

(11) Any person who fraudulently alters, defaces, or
falsifies the clinical record of any person receiving men-
tal health services in a facility subject to this part, or
causes or procures any of these offenses to be commit-
ted, commits a misdemeanor of the second degree,

punishable as provided in s. 775.082 or s. 775.083.
History.—s. 14, ch. 96-169; s. 98, ch. 99-8; s. 1, ch. 2000-163; s. 14, ch.
2000-263; s. 4, ch. 2004-385.

394.462 Transportation.—

(1) TRANSPORTATION TO A RECEIVING FACIL-
ITY.—

(a) Each county shall designate a single law
enforcement agency within the county, or portions
thereof, to take a person into custody upon the entry of
an ex parte order or the execution of a certificate for
involuntary examination by an authorized professional
and to transport that person to the nearest receiving
facility for examination. The designated law enforce-
ment agency may decline to transport the person to a
receiving facility only if:

1. The jurisdiction designated by the county has
contracted on an annual basis with an emergency med-
ical transport service or private transport company for
transportation of persons to receiving facilities pursuant
to this section at the sole cost of the county; and

2. The law enforcement agency and the emer-
gency medical transport service or private transport
company agree that the continued presence of law
enforcement personnel is not necessary for the safety
of the person or others.

3. The jurisdiction designated by the county may
seek reimbursement for transportation expenses. The
party responsible for payment for such transportation is
the person receiving the transportation. The county
shall seek reimbursement from the following sources in
the following order:
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a. From an insurance company, health care cor-
poration, or other source, if the person receiving the
transportation is covered by an insurance policy or sub-
scribes to a health care corporation or other source for
payment of such expenses.

b. From the person receiving the transportation.

c. From a financial settlement for medical care,
treatment, hospitalization, or transportation payable or
accruing to the injured party.

(b) Any company that transports a patient pursuant
to this subsection is considered an independent con-
tractor and is solely liable for the safe and dignified
transportation of the patient. Such company must be
insured and provide no less than $100,000 in liability
insurance with respect to the transportation of patients.

(c) Any company that contracts with a governing
board of a county to transport patients shall comply with
the applicable rules of the department to ensure the
safety and dignity of the patients.

(d) When a law enforcement officer takes custody
of a person pursuant to this part, the officer may
request assistance from emergency medical personnel
if such assistance is needed for the safety of the officer
or the person in custody.

(e) When a member of a mental health overlay pro-
gram or a mobile crisis response service is a profes-
sional authorized to initiate an involuntary examination
pursuant to s. 394.463 and that professional evaluates
a person and determines that transportation to a
receiving facility is needed, the service, at its discretion,
may transport the person to the facility or may call on
the law enforcement agency or other transportation
arrangement best suited to the needs of the patient.

(f)  When any law enforcement officer has custody
of a person based on either noncriminal or minor crimi-
nal behavior that meets the statutory guidelines for
involuntary examination under this part, the law
enforcement officer shall transport the person to the
nearest receiving facility for examination.

(g) When any law enforcement officer has arrested
a person for a felony and it appears that the person
meets the statutory guidelines for involuntary examina-
tion or placement under this part, such person shall first
be processed in the same manner as any other criminal
suspect. The law enforcement agency shall thereafter
immediately notify the nearest public receiving facility,
which shall be responsible for promptly arranging for
the examination and treatment of the person. A receiv-
ing facility is not required to admit a person charged
with a crime for whom the facility determines and docu-
ments that it is unable to provide adequate security, but
shall provide mental health examination and treatment
to the person where he or she is held.

(h) If the appropriate law enforcement officer
believes that a person has an emergency medical con-
dition as defined in s. 395.002, the person may be first
transported to a hospital for emergency medical treat-
ment, regardless of whether the hospital is a desig-
nated receiving facility.

(i) The costs of transportation, evaluation, hospi-
talization, and treatment incurred under this subsection
by persons who have been arrested for violations of
any state law or county or municipal ordinance may be
recovered as provided in s. 901.35.
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() The nearest receiving facility must accept per-
sons brought by law enforcement officers for involun-
tary examination.

(k)  When a jurisdiction has entered into a contract
with an emergency medical transport service or a pri-
vate transport company for transportation of persons to
receiving facilities, such service or company shall be
given preference for transportation of persons from
nursing homes, assisted living facilities, adult day care
centers, or adult family-care homes, unless the behav-
ior of the person being transported is such that trans-
portation by a law enforcement officer is necessary.

()  Nothingin this section shall be construed to limit
emergency examination and treatment of incapacitated
persons provided in accordance with the provisions of
s. 401.445.

(2) TRANSPORTATION TO A TREATMENT
FACILITY.—

(a) If neither the patient nor any person legally obli-
gated or responsible for the patient is able to pay for the
expense of transporting a voluntary or involuntary
patient to a treatment facility, the governing board of
the county in which the patient is hospitalized shall
arrange for such required transportation and shall
ensure the safe and dignified transportation of the
patient. The governing board of each county is author-
ized to contract with private transport companies for the
transportation of such patients to and from a treatment
facility.

(b) Any company that transports a patient pursuant
to this subsection is considered an independent con-
tractor and is solely liable for the safe and dignified
transportation of the patient. Such company must be
insured and provide no less than $100,000 in liability
insurance with respect to the transportation of patients.

(c) Any company that contracts with the governing
board of a county to transport patients shall comply with
the applicable rules of the department to ensure the
safety and dignity of the patients.

(d) County or municipal law enforcement and cor-
rectional personnel and equipment shall not be used to
transport patients adjudicated incapacitated or found
by the court to meet the criteria for involuntary place-
ment pursuant to s. 394.467, except in small rural coun-
ties where there are no cost-efficient alternatives.

(3) EXCEPTIONS.—An exception to the require-
ments of this section may be granted by the secretary
of the department for the purposes of improving service
coordination or better meeting the special needs of
individuals. A proposal for an exception must be sub-
mitted by the district administrator after being approved
by the governing boards of any affected counties, prior
to submission to the secretary.

(a) A proposal for an exception must identify the
specific provision from which an exception is
requested; describe how the proposal will be imple-
mented by participating law enforcement agencies and
transportation authorities; and provide a plan for the
coordination of services such as case management.

(b) The exception may be granted only for:

1. An arrangement centralizing and improving the
provision of services within a district, which may include
an exception to the requirement for transportation to
the nearest receiving facility;
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2. Anarrangement by which a facility may provide,
in addition to required psychiatric services, an environ-
ment and services which are uniquely tailored to the
needs of an identified group of persons with special
needs, such as persons with hearing impairments or
visual impairments, or elderly persons with physical
frailties; or

3. A specialized transportation system that pro-
vides an efficient and humane method of transporting
patients to receiving facilities, among receiving facili-
ties, and to treatment facilities.

(c) Any exception approved pursuant to this sub-
section shall be reviewed and approved every 5 years

by the secretary.
History.—s. 15, ch. 96-169; s. 48, ch. 2000-139.

394.4625 Voluntary admissions.—

(1) AUTHORITY TO RECEIVE PATIENTS.—

(a) A facility may receive for observation, diagno-
sis, or treatment any person 18 years of age or older
making application by express and informed consent
for admission or any person age 17 or under for whom
such application is made by his or her guardian. If
found to show evidence of mental illness, to be compe-
tent to provide express and informed consent, and to
be suitable for treatment, such person 18 years of age
or older may be admitted to the facility. A person age 17
or under may be admitted only after a hearing to verify
the voluntariness of the consent.

(b) A mental health overlay program or a mobile cri-
sis response service or a licensed professional who is
authorized to initiate an involuntary examination pursu-
ant to s. 394.463 and is employed by a community
mental health center or clinic must, pursuant to district
procedure approved by the respective district adminis-
trator, conduct an initial assessment of the ability of the
following persons to give express and informed con-
sent to treatment before such persons may be admitted
voluntarily:

1. A person 60 years of age or older for whom
transfer is being sought from a nursing home, assisted
living facility, adult day care center, or adult family-care
home, when such person has been diagnosed as suf-
fering from dementia.

2. A person 60 years of age or older for whom
transfer is being sought from a nursing home pursuant
to s. 400.0255(12).

3. A person for whom all decisions concerning
medical treatment are currently being lawfully made by
the health care surrogate or proxy designated under
chapter 765.

(c) When an initial assessment of the ability of a
person to give express and informed consent to treat-
ment is required under this section, and a mobile crisis
response service does not respond to the request for
an assessment within 2 hours after the request is made
or informs the requesting facility that it will not be able
to respond within 2 hours after the request is made, the
requesting facility may arrange for assessment by any
licensed professional authorized to initiate an involun-
tary examination pursuant to s. 394.463 who is not
employed by or under contract with, and does not have
a financial interest in, either the facility initiating the
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transfer or the receiving facility to which the transfer
may be made.

(d) A facility may not admit as a voluntary patient a
person who has been adjudicated incapacitated,
unless the condition of incapacity has been judicially
removed. If a facility admits as a voluntary patient a
person who is later determined to have been adjudi-
cated incapacitated, and the condition of incapacity
had not been removed by the time of the admission, the
facility must either discharge the patient or transfer the
patient to involuntary status.

(e) The health care surrogate or proxy of a volun-
tary patient may not consent to the provision of mental
health treatment for the patient. A voluntary patient who
is unwilling or unable to provide express and informed
consent to mental health treatment must either be dis-
charged or transferred to involuntary status.

(f)  Within 24 hours after admission of a voluntary
patient, the admitting physician shall document in the
patient’s clinical record that the patient is able to give
express and informed consent for admission. If the
patient is not able to give express and informed con-
sent for admission, the facility shall either discharge the
patient or transfer the patient to involuntary status pur-
suant to subsection (5).

(2) DISCHARGE OF VOLUNTARY PATIENTS.—

(a) A facility shall discharge a voluntary patient:

1. Who has sulfficiently improved so that retention
in the facility is no longer desirable. A patient may also
be discharged to the care of a community facility.

2. Who revokes consent to admission or requests
discharge. A voluntary patient or a relative, friend, or
attorney of the patient may request discharge either
orally or in writing at any time following admission to the
facility. The patient must be discharged within 24 hours
of the request, unless the request is rescinded or the
patient is transferred to involuntary status pursuant to
this section. The 24-hour time period may be extended
by a treatment facility when necessary for adequate
discharge planning, but shall not exceed 3 days exclu-
sive of weekends and holidays. If the patient, or
another on the patient’s behalf, makes an oral request
for discharge to a staff member, such request shall be
immediately entered in the patient’s clinical record. If
the request for discharge is made by a person other
than the patient, the discharge may be conditioned
upon the express and informed consent of the patient.

(b) A voluntary patient who has been admitted to a
facility and who refuses to consent to or revokes con-
sent to treatment shall be discharged within 24 hours
after such refusal or revocation, unless transferred to
involuntary status pursuant to this section or unless the
refusal or revocation is freely and voluntarily rescinded
by the patient.

(3) NOTICE OF RIGHT TO DISCHARGE.—At the
time of admission and at least every 6 months thereaf-
ter, a voluntary patient shall be notified in writing of his
or her right to apply for a discharge.

(4) TRANSFER TO VOLUNTARY STATUS.—An
involuntary patient who applies to be transferred to vol-
untary status shall be transferred to voluntary status
immediately, unless the patient has been charged with
a crime, or has been involuntarily placed for treatment
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by a court pursuant to s. 394.467 and continues to meet
the criteria for involuntary placement. When transfer to
voluntary status occurs, notice shall be given as pro-
vided in s. 394.4599.

(5) TRANSFER TO INVOLUNTARY STATUS.—
When a voluntary patient, or an authorized person on
the patient’s behalf, makes a request for discharge, the
request for discharge, unless freely and voluntarily
rescinded, must be communicated to a physician, clini-
cal psychologist, or psychiatrist as quickly as possible,
but not later than 12 hours after the request is made. If
the patient meets the criteria for involuntary placement,
the administrator of the facility must file with the court
a petition for involuntary placement, within 2 court
working days after the request for discharge is made. If
the petition is not filed within 2 court working days, the
patient shall be discharged. Pending the filing of the
petition, the patient may be held and emergency treat-
ment rendered in the least restrictive manner, upon the
written order of a physician, if it is determined that such
treatment is necessary for the safety of the patient or

others.
History.—s. 8, ch. 71-131; s. 7, ch. 73-133; s. 109, ch. 73-333; s. 8, ch. 79-298;
s. 11, ch. 82-212; s. 709, ch. 95-148; s. 17, ch. 96-169; s. 22, ch. 99-394.
Note.—Former s. 394.465.

394.463 Involuntary examination.—

(1) CRITERIA.—A person may be taken to a
receiving facility for involuntary examination if there is
reason to believe that the person has a mental illness
and because of his or her mental illness:

(@)1. The person has refused voluntary examina-
tion after conscientious explanation and disclosure of
the purpose of the examination; or

2. The person is unable to determine for himself or
herself whether examination is necessary; and

(b)1.  Without care or treatment, the person is likely
to suffer from neglect or refuse to care for himself or
herself; such neglect or refusal poses a real and pres-
ent threat of substantial harm to his or her well-being;
and it is not apparent that such harm may be avoided
through the help of willing family members or friends or
the provision of other services; or

2. There is a substantial likelihood that without
care or treatment the person will cause serious bodily
harm to himself or herself or others in the near future,
as evidenced by recent behavior.

(2) INVOLUNTARY EXAMINATION.—

'(a) An involuntary examination may be initiated by
any one of the following means:

1. A court may enter an ex parte order stating that
a person appears to meet the criteria for involuntary
examination, giving the findings on which that conclu-
sion is based. The ex parte order for involuntary exami-
nation must be based on sworn testimony, written or
oral. If other less restrictive means are not available,
such as voluntary appearance for outpatient evalua-
tion, a law enforcement officer, or other designated
agent of the court, shall take the person into custody
and deliver him or her to the nearest receiving facility
for involuntary examination. The order of the court shall
be made a part of the patient’s clinical record. No fee
shall be charged for the filing of an order under this sub-
section. Any receiving facility accepting the patient
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based on this order must send a copy of the order to the
Agency for Health Care Administration on the next
working day. The order shall be valid only until exe-
cuted or, if not executed, for the period specified in the
order itself. If no time limit is specified in the order, the
order shall be valid for 7 days after the date that the
order was signed.

2. A law enforcement officer shall take a person
who appears to meet the criteria for involuntary exami-
nation into custody and deliver the person or have him
or her delivered to the nearest receiving facility for
examination. The officer shall execute a written report
detailing the circumstances under which the person
was taken into custody, and the report shall be made a
part of the patient’s clinical record. Any receiving facility
accepting the patient based on this report must send a
copy of the report to the Agency for Health Care Admin-
istration on the next working day.

3. A physician, clinical psychologist, psychiatric
nurse, or clinical social worker may execute a certifi-
cate stating that he or she has examined a person
within the preceding 48 hours and finds that the person
appears to meet the criteria for involuntary examination
and stating the observations upon which that conclu-
sion is based. If other less restrictive means are not
available, such as voluntary appearance for outpatient
evaluation, a law enforcement officer shall take the per-
son named in the certificate into custody and deliver
him or her to the nearest receiving facility for involun-
tary examination. The law enforcement officer shall
execute a written report detailing the circumstances
under which the person was taken into custody. The
report and certificate shall be made a part of the
patient’s clinical record. Any receiving facility accepting
the patient based on this certificate must send a copy
of the certificate to the Agency for Health Care Adminis-
tration on the next working day.

(b) A person shall not be removed from any pro-
gram or residential placement licensed under chapter
400 and transported to a receiving facility for involun-
tary examination unless an ex parte order, a profes-
sional certificate, or a law enforcement officer’s report
is first prepared. If the condition of the person is such
that preparation of a law enforcement officer’s report is
not practicable before removal, the report shall be com-
pleted as soon as possible after removal, but in any
case before the person is transported to a receiving
facility. A receiving facility admitting a person for invol-
untary examination who is not accompanied by the
required ex parte order, professional certificate, or law
enforcement officer’s report shall notify the Agency for
Health Care Administration of such admission by certi-
fied mail no later than the next working day. The provi-
sions of this paragraph do not apply when transporta-
tion is provided by the patient’s family or guardian.

(c) A law enforcement officer acting in accordance
with an ex parte order issued pursuant to this subsec-
tion may serve and execute such order on any day of
the week, at any time of the day or night.

(d) A law enforcement officer acting in accordance
with an ex parte order issued pursuant to this subsec-
tion may use such reasonable physical force as is nec-
essary to gain entry to the premises, and any dwellings,
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buildings, or other structures located on the premises,
and to take custody of the person who is the subject of
the ex parte order.

(e) The Agency for Health Care Administration
shall receive and maintain the copies of ex parte
orders, involuntary outpatient placement orders issued
pursuant to s. 394.4655, involuntary inpatient place-
ment orders issued pursuant to s. 394.467, profes-
sional certificates, and law enforcement officers’
reports. These documents shall be considered part of
the clinical record, governed by the provisions of s.
394.4615. The agency shall prepare annual reports
analyzing the data obtained from these documents,
without information identifying patients, and shall pro-
vide copies of reports to the department, the President
of the Senate, the Speaker of the House of Represent-
atives, and the minority leaders of the Senate and the
House of Representatives.

(f) A patient shall be examined by a physician or
clinical psychologist at a receiving facility without
unnecessary delay and may, upon the order of a physi-
cian, be given emergency treatment if it is determined
that such treatment is necessary for the safety of the
patient or others. The patient may not be released by
the receiving facility or its contractor without the docu-
mented approval of a psychiatrist, a clinical psycholo-
gist, or, if the receiving facility is a hospital, the release
may also be approved by an attending emergency
department physician with experience in the diagnosis
and treatment of mental and nervous disorders and
after completion of an involuntary examination pursu-
ant to this subsection. However, a patient may not be
held in a receiving facility for involuntary examination
longer than 72 hours.

(g) A person for whom an involuntary examination
has been initiated who is being evaluated or treated at
a hospital for an emergency medical condition speci-
fied in s. 395.002 must be examined by a receiving
facility within 72 hours. The 72-hour period begins
when the patient arrives at the hospital and ceases
when the attending physician documents that the
patient has an emergency medical condition. If the
patient is examined at a hospital providing emergency
medical services by a professional qualified to perform
an involuntary examination and is found as a result of
that examination not to meet the criteria for involuntary
outpatient placement pursuant to s. 394.4655(1) or
involuntary inpatient placement pursuant to s.
394.467(1), the patient may be offered voluntary place-
ment, if appropriate, or released directly from the hospi-
tal providing emergency medical services. The finding
by the professional that the patient has been examined
and does not meet the criteria for involuntary inpatient
placement or involuntary outpatient placement must be
entered into the patient’s clinical record. Nothing in this
paragraph is intended to prevent a hospital providing
emergency medical services from appropriately trans-
ferring a patient to another hospital prior to stabiliza-
tion, provided the requirements of s. 395.1041(3)(c)
have been met.

(h) One of the following must occur within 12 hours
after the patient’s attending physician documents that
the patient’s medical condition has stabilized or that an
emergency medical condition does not exist:
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1. The patient must be examined by a designated
receiving facility and released; or

2. The patient must be transferred to a designated
receiving facility in which appropriate medical treat-
ment is available. However, the receiving facility must
be notified of the transfer within 2 hours after the
patient’s condition has been stabilized or after determi-
nation that an emergency medical condition does not
exist.

(i)  Within the 72-hour examination period or, if the
72 hours ends on a weekend or holiday, no later than
the next working day thereafter, one of the following
actions must be taken, based on the individual needs of
the patient:

1. The patient shall be released, unless he or she
is charged with a crime, in which case the patient shall
be returned to the custody of a law enforcement officer;

2. The patient shall be released, subject to the pro-
visions of subparagraph 1., for voluntary outpatient
treatment;

3. The patient, unless he or she is charged with a
crime, shall be asked to give express and informed
consent to placement as a voluntary patient, and, if
such consent is given, the patient shall be admitted as
a voluntary patient; or

4. A petition for involuntary placement shall be
filed in the circuit court when outpatient or inpatient
treatment is deemed necessary. When inpatient treat-
ment is deemed necessary, the least restrictive treat-
ment consistent with the optimum improvement of the
patient’s condition shall be made available. When a
petition is to be filed for involuntary outpatient place-
ment, it shall be filed by one of the petitioners specified
in s. 394.4655(3)(a). A petition for involuntary inpatient
placement shall be filed by the facility administrator.

(8) NOTICE OF RELEASE.—Notice of the release
shall be given to the patient’s guardian or representa-
tive, to any person who executed a certificate admitting
the patient to the receiving facility, and to any court

which ordered the patient’s evaluation.

History.—s. 7, ch. 71-131; s. 6, ch. 73-133; s. 204, ch. 77-147; s. 7, ch. 79-298;
s. 10, ch. 82-212; s. 8, ch. 84-285; s. 59, ch. 91-221; s. 3, ch. 91-249; s. 69, ch.
92-289; s. 708, ch. 95-148; s. 16, ch. 96-169; s. 1, ch. 2003-88; ss. 5, 6, 7, ch.
2004-385.

Note.—Section 6, ch. 2004-385, amended paragraph (2)(a), effective July 1,
2005, to read:

(a) An involuntary examination may be initiated by any one of the following
means:

1. A court may enter an ex parte order stating that a person appears to meet
the criteria for involuntary examination, giving the findings on which that conclusion
is based. The ex parte order for involuntary examination must be based on sworn
testimony, written or oral. If other less restrictive means are not available, such as
voluntary appearance for outpatient evaluation, a law enforcement officer, or other
designated agent of the court, shall take the person into custody and deliver him
or her to the nearest receiving facility for involuntary examination. The order of the
court shall be made a part of the patient’s clinical record. No fee shall be charged
for the filing of an order under this subsection. Any receiving facility accepting the
patient based on this order must send a copy of the order to the Agency for Health
Care Administration on the next working day. The order shall be valid only until
executed or, if not executed, for the period specified in the order itself. If no time
limit is specified in the order, the order shall be valid for 7 days after the date that
the order was signed.

2. A law enforcement officer shall take a person who appears to meet the
criteria for involuntary examination into custody and deliver the person or have him
or her delivered to the nearest receiving facility for examination. The officer shall
execute a written report detailing the circumstances under which the person was
taken into custody, and the report shall be made a part of the patient’s clinical rec-
ord. Any receiving facility accepting the patient based on this report must send a
copy of the report to the Agency for Health Care Administration on the next working
day.

3. A physician, clinical psychologist, psychiatric nurse, mental health coun-
selor, or clinical social worker may execute a certificate stating that he or she has
examined a person within the preceding 48 hours and finds that the person
appears to meet the criteria for involuntary examination and stating the observa-
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tions upon which that conclusion is based. If other less restrictive means are not
available, such as voluntary appearance for outpatient evaluation, a law enforce-
ment officer shall take the person named in the certificate into custody and deliver
him or her to the nearest receiving facility for involuntary examination. The law
enforcement officer shall execute a written report detailing the circumstances
under which the person was taken into custody. The report and certificate shall be
made a part of the patient’s clinical record. Any receiving facility accepting the
patient based on this certificate must send a copy of the certificate to the Agency
for Health Care Administration on the next working day.

394.4655 Involuntary outpatient placement.—

(1) CRITERIA FOR INVOLUNTARY OUTPA-
TIENT PLACEMENT.—A person may be ordered to
involuntary outpatient placement upon a finding of the
court that by clear and convincing evidence:

(a) The person is 18 years of age or older;

(b) The person has a mental illness;

(c) The person is unlikely to survive safely in the
community without supervision, based on a clinical
determination;

(d) The person has a history of lack of compliance
with treatment for mental illness;

(e) The person has:

1. At least twice within the immediately preceding
36 months been involuntarily admitted to a receiving or
treatment facility as defined in s. 394.455, or has
received mental health services in a forensic or correc-
tional facility. The 36-month period does not include
any period during which the person was admitted or
incarcerated; or

2.  Engaged in one or more acts of serious violent
behavior toward self or others, or attempts at serious
bodily harm to himself or herself or others, within the
preceding 36 months;

(f) The person is, as a result of his or her mental ill-
ness, unlikely to voluntarily participate in the recom-
mended treatment plan and either he or she has
refused voluntary placement for treatment after suffi-
cient and conscientious explanation and disclosure of
the purpose of placement for treatment or he or she is
unable to determine for himself or herself whether
placement is necessary;

(9) In view of the person’s treatment history and
current behavior, the person is in need of involuntary
outpatient placement in order to prevent a relapse or
deterioration that would be likely to result in serious
bodily harm to himself or herself or others, or a sub-
stantial harm to his or her well-being as set forth in s.
394.463(1);

(h) Itis likely that the person will benefit from invol-
untary outpatient placement; and

(i) All available, less restrictive alternatives that
would offer an opportunity for improvement of his or her
condition have been judged to be inappropriate or
unavailable.

(2) INVOLUNTARY OUTPATIENT PLACEMENT.

(a)1. A patient may be retained by a receiving
facility upon the recommendation of the administrator
of a receiving facility where the patient has been exam-
ined and after adherence to the notice of hearing proce-
dures provided in s. 394.4599. The recommendation
must be supported by the opinion of a psychiatrist and
the second opinion of a clinical psychologist or another
psychiatrist, both of whom have personally examined
the patient within the preceding 72 hours, that the
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criteria for involuntary outpatient placement are met.
However, in a county having a population of fewer than
50,000, if the administrator certifies that no psychiatrist
or clinical psychologist is available to provide the sec-
ond opinion, the second opinion may be provided by a
licensed physician who has postgraduate training and
experience in diagnosis and treatment of mental and
nervous disorders or by a psychiatric nurse as defined
in this chapter. Such a recommendation must be
entered on an involuntary outpatient placement certifi-
cate, which certificate must authorize the receiving
facility to retain the patient pending completion of a
hearing. The certificate shall be made a part of the
patient’s clinical record.

2. If the patient has been stabilized and no longer
meets the criteria for involuntary examination pursuant
to s. 394.463(1), the patient must be released from the
receiving facility while awaiting the hearing for involun-
tary outpatient placement. Prior to filing a petition for
involuntary outpatient treatment, the administrator of a
receiving facility or a designated department represent-
ative shall identify the service provider that will have pri-
mary responsibility for service provision under an order
for involuntary outpatient placement, unless the person
is otherwise participating in outpatient psychiatric treat-
ment and is not in need of public financing for that treat-
ment, in which case the individual, if eligible, may be
ordered to involuntary treatment pursuant to the exist-
ing psychiatric treatment relationship.

3. The service provider shall prepare a written pro-
posed treatment plan in consultation with the patient or
the patient’s guardian advocate, if appointed, for the
court’s consideration for inclusion in the involuntary
outpatient placement order. The service provider shall
also provide a copy of the proposed treatment plan to
the patient and the administrator of the receiving facil-
ity. The treatment plan must specify the nature and
extent of the patient’s mental illness. The treatment
plan must address the reduction of symptoms that
necessitate involuntary outpatient placement and
include measurable goals and objectives for the ser-
vices and treatment that are provided to treat the per-
son’s mental iliness and to assist the person in living
and functioning in the community or to attempt to pre-
vent a relapse or deterioration. Service providers may
select and provide supervision to other individuals to
implement specific aspects of the treatment plan. The
services in the treatment plan must be deemed to be
clinically appropriate by a physician, clinical psycholo-
gist, psychiatric nurse, or clinical social worker, as
defined in this chapter, who consults with, or is
employed or contracted by, the service provider. The
service provider must certify to the court in the pro-
posed treatment plan whether sufficient services for
improvement and stabilization are currently available
and whether the service provider agrees to provide
those services. If the service provider certifies that the
services in the proposed treatment plan are not avail-
able, the petitioner may not file the petition.

(b) If a patient in involuntary inpatient placement
meets the criteria for involuntary outpatient placement,
the administrator of the treatment facility may, before
the expiration of the period during which the treatment
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facility is authorized to retain the patient, recommend
involuntary outpatient placement. The recommenda-
tion must be supported by the opinion of a psychiatrist
and the second opinion of a clinical psychologist or
another psychiatrist, both of whom have personally
examined the patient within the preceding 72 hours,
that the criteria for involuntary outpatient placement are
met. However, in a county having a population of fewer
than 50,000, if the administrator certifies that no psychi-
atrist or clinical psychologist is available to provide the
second opinion, the second opinion may be provided
by a licensed physician who has postgraduate training
and experience in diagnosis and treatment of mental
and nervous disorders or by a psychiatric nurse as
defined in s. 394.455(23). Such a recommendation
must be entered on an involuntary outpatient place-
ment certificate, and the certificate shall be made a part
of the patient’s clinical record.

(c)1. The administrator of the treatment facility
shall provide a copy of the involuntary outpatient place-
ment certificate and a copy of the state mental health
discharge form to a department representative in the
county where the patient will be residing. For persons
who are leaving a state mental health treatment facility,
the petition for involuntary outpatient placement must
be filed in the county where the patient will be residing.

2. The service provider that will have primary
responsibility for service provision shall be identified by
the designated department representative prior to the
order for involuntary outpatient placement and must,
prior to filing a petition for involuntary outpatient place-
ment, certify to the court whether the services recom-
mended in the patient’s discharge plan are available in
the local community and whether the service provider
agrees to provide those services. The service provider
must develop with the patient, or the patient’s guardian
advocate, if appointed, a treatment or service plan that
addresses the needs identified in the discharge plan.
The plan must be deemed to be clinically appropriate
by a physician, clinical psychologist, psychiatric nurse,
or clinical social worker, as defined in this chapter, who
consults with, or is employed or contracted by, the ser-
vice provider.

3. If the service provider certifies that the services
in the proposed treatment or service plan are not avail-
able, the petitioner may not file the petition.

(3) PETITION FOR INVOLUNTARY OUTPATIENT
PLACEMENT.—

(a) A petition for involuntary outpatient placement
may be filed by:

1. The administrator of a receiving facility; or

2. The administrator of a treatment facility.

(b) Each required criterion for involuntary outpa-
tient placement must be alleged and substantiated in
the petition for involuntary outpatient placement. A
copy of the certificate recommending involuntary out-
patient placement completed by a qualified profes-
sional specified in subsection (2) must be attached to
the petition. A copy of the proposed treatment plan
must be attached to the petition. Before the petition is
filed, the service provider shall certify that the services
in the proposed treatment plan are available. If the nec-
essary services are not available in the patient’s local
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community to respond to the person’s individual needs,
the petition may not be filed.

(c) The petition for involuntary outpatient place-
ment must be filed in the county where the patient is
located, unless the patient is being placed from a state
treatment facility, in which case the petition must be
filed in the county where the patient will reside. When
the petition has been filed, the clerk of the court shall
provide copies of the petition and the proposed treat-
ment plan to the department, the patient, the patient’s
guardian or representative, the state attorney, and the
public defender or the patient’s private counsel. A fee
may not be charged for filing a petition under this sub-
section.

(4) APPOINTMENT OF COUNSEL.—Within 1
court working day after the filing of a petition for invol-
untary outpatient placement, the court shall appoint the
public defender to represent the person who is the sub-
ject of the petition, unless the person is otherwise rep-
resented by counsel. The clerk of the court shall imme-
diately notify the public defender of the appointment.
The public defender shall represent the person until the
petition is dismissed, the court order expires, or the
patient is discharged from involuntary outpatient place-
ment. An attorney who represents the patient shall
have access to the patient, witnesses, and records rel-
evant to the presentation of the patient’s case and shall
represent the interests of the patient, regardless of the
source of payment to the attorney.

(5) CONTINUANCE OF HEARING.—The patient
is entitled, with the concurrence of the patient’s coun-
sel, to at least one continuance of the hearing. The con-
tinuance shall be for a period of up to 4 weeks.

(6) HEARING ON INVOLUNTARY OUTPATIENT
PLACEMENT.—

(a)1. The court shall hold the hearing on involun-
tary outpatient placement within 5 working days after
the filing of the petition, unless a continuance is
granted. The hearing shall be held in the county where
the petition is filed, shall be as convenient to the patient
as is consistent with orderly procedure, and shall be
conducted in physical settings not likely to be injurious
to the patient’s condition. If the court finds that the
patient’s attendance at the hearing is not consistent
with the best interests of the patient and if the patient’s
counsel does not object, the court may waive the pres-
ence of the patient from all or any portion of the hearing.
The state attorney for the circuit in which the patient is
located shall represent the state, rather than the peti-
tioner, as the real party in interest in the proceeding.

2. The court may appoint a master to preside at
the hearing. One of the professionals who executed the
involuntary outpatient placement certificate shall be a
witness. The patient and the patient’s guardian or rep-
resentative shall be informed by the court of the right to
an independent expert examination. If the patient can-
not afford such an examination, the court shall provide
for one. The independent expert’s report shall be confi-
dential and not discoverable, unless the expert is to be
called as a witness for the patient at the hearing. The
court shall allow testimony from individuals, including
family members, deemed by the court to be relevant
under state law, regarding the person’s prior history
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and how that prior history relates to the person’s cur-
rent condition. The testimony in the hearing must be
given under oath, and the proceedings must be rec-
orded. The patient may refuse to testify at the hearing.

(b)1. If the court concludes that the patient meets
the criteria for involuntary outpatient placement pursu-
ant to subsection (1), the court shall issue an order for
involuntary outpatient placement. The court order shall
be for a period of up to 6 months. The order must spec-
ify the nature and extent of the patient’s mental illness.
The order of the court and the treatment plan shall be
made part of the patient’s clinical record. The service
provider shall discharge a patient from involuntary out-
patient placement when the order expires or any time
the patient no longer meets the criteria for involuntary
placement. Upon discharge, the service provider shall
send a certificate of discharge to the court.

2. The court may not order the department or the
service provider to provide services if the program or
service is not available in the patient’s local community,
if there is no space available in the program or service
for the patient, or if funding is not available for the pro-
gram or service. A copy of the order must be sent to the
Agency for Health Care Administration by the service
provider within 1 working day after it is received from
the court. After the placement order is issued, the ser-
vice provider and the patient may modify provisions of
the treatment plan. For any material modification of the
treatment plan to which the patient or the patient’s
guardian advocate, if appointed, does agree, the ser-
vice provider shall send notice of the modification to the
court. Any material modifications of the treatment plan
which are contested by the patient or the patient’s
guardian advocate, if appointed, must be approved or
disapproved by the court consistent with subsection
).

3. If, in the clinical judgment of a physician, the
patient has failed or has refused to comply with the
treatment ordered by the court, and, in the clinical judg-
ment of the physician, efforts were made to solicit com-
pliance and the patient may meet the criteria for invol-
untary examination, a person may be brought to a
receiving facility pursuant to s. 394.463. If, after exami-
nation, the patient does not meet the criteria for invol-
untary inpatient placement pursuant to s. 394.467, the
patient must be discharged from the receiving facility.
The involuntary outpatient placement order shall
remain in effect unless the service provider determines
that the patient no longer meets the criteria for involun-
tary outpatient placement or until the order expires. The
service provider must determine whether modifications
should be made to the existing treatment plan and must
attempt to continue to engage the patient in treatment.
For any material modification of the treatment plan to
which the patient or the patient’'s guardian advocate, if
appointed, does agree, the service provider shall send
notice of the modification to the court. Any material
modifications of the treatment plan which are contested
by the patient or the patient’s guardian advocate, if
appointed, must be approved or disapproved by the
court consistent with subsection (2).

(c) If, at any time before the conclusion of the initial
hearing on involuntary outpatient placement, it appears
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to the court that the person does not meet the criteria
for involuntary outpatient placement under this section
but, instead, meets the criteria for involuntary inpatient
placement, the court may order the person admitted for
involuntary inpatient examination under s. 394.463. If
the person instead meets the criteria for involuntary
assessment, protective custody, or involuntary admis-
sion pursuant to s. 397.675, the court may order the
person to be admitted for involuntary assessment for a
period of 5 days pursuant to s. 397.6811. Thereafter, all
proceedings shall be governed by chapter 397.

(d) At the hearing on involuntary outpatient place-
ment, the court shall consider testimony and evidence
regarding the patient’'s competence to consent to treat-
ment. If the court finds that the patient is incompetent
to consent to treatment, it shall appoint a guardian
advocate as provided in s. 394.4598. The guardian
advocate shall be appointed or discharged in accord-
ance with s. 394.4598.

(e) The administrator of the receiving facility or the
designated department representative shall provide a
copy of the court order and adequate documentation of
a patient's mental illness to the service provider for
involuntary outpatient placement. Such documentation
must include any advance directives made by the
patient, a psychiatric evaluation of the patient, and any
evaluations of the patient performed by a clinical psy-
chologist or a clinical social worker.

(7) PROCEDURE FOR CONTINUED INVOLUN-
TARY OUTPATIENT PLACEMENT.—

(a)1. Ifthe person continues to meet the criteria for
involuntary outpatient placement, the service provider
shall, before the expiration of the period during which
the treatment is ordered for the person, file in the circuit
court a petition for continued involuntary outpatient
placement.

2. The existing involuntary outpatient placement
order remains in effect until disposition on the petition
for continued involuntary outpatient placement.

3. A certificate shall be attached to the petition
which includes a statement from the person’s physician
or clinical psychologist justifying the request, a brief
description of the patient’s treatment during the time he
or she was involuntarily placed, and an individualized
plan of continued treatment.

4. The service provider shall develop the individu-
alized plan of continued treatment in consultation with
the patient or the patient’s guardian advocate, if
appointed. When the petition has been filed, the clerk
of the court shall provide copies of the certificate and
the individualized plan of continued treatment to the
department, the patient, the patient’s guardian advo-
cate, the state attorney, and the patient’s private coun-
sel or the public defender.

(b) Within 1 court working day after the filing of a
petition for continued involuntary outpatient placement,
the court shall appoint the public defender to represent
the person who is the subject of the petition, unless the
person is otherwise represented by counsel. The clerk
of the court shall immediately notify the public defender
of such appointment. The public defender shall repre-
sent the person until the petition is dismissed or the
court order expires or the patient is discharged from
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involuntary outpatient placement. Any attorney repre-
senting the patient shall have access to the patient, wit-
nesses, and records relevant to the presentation of the
patient’s case and shall represent the interests of the
patient, regardless of the source of payment to the
attorney.

(c) Hearings on petitions for continued involuntary
outpatient placement shall be before the circuit court.
The court may appoint a master to preside at the hear-
ing. The procedures for obtaining an order pursuant to
this paragraph shall be in accordance with subsection
(8), except that the time period included in paragraph
(1)(e) is not applicable in determining the appropriate-
ness of additional periods of involuntary outpatient
placement.

(d) Notice of the hearing shall be provided as set
forth in s. 394.4599. The patient and the patient’s attor-
ney may agree to a period of continued outpatient
placement without a court hearing.

(e) The same procedure shall be repeated before
the expiration of each additional period the patient is
placed in treatment.

(f)  If the patient has previously been found incom-
petent to consent to treatment, the court shall consider
testimony and evidence regarding the patient’'s compe-
tence. Section 394.4598 governs the discharge of the
guardian advocate if the patient’'s competency to con-

sent to treatment has been restored.
History.—s. 8, ch. 2004-385.

394.467 Involuntary inpatient placement.—

(1) CRITERIA.—A person may be placed in invol-
untary inpatient placement for treatment upon a finding
of the court by clear and convincing evidence that:

(a) He or she is mentally ill and because of his or
her mental illness:

1.a. He or she has refused voluntary placement for
treatment after sufficient and conscientious explana-
tion and disclosure of the purpose of placement for
treatment; or

b. He or she is unable to determine for himself or
herself whether placement is necessary; and

2.a. He or she is manifestly incapable of surviving
alone or with the help of willing and responsible family
or friends, including available alternative services, and,
without treatment, is likely to suffer from neglect or
refuse to care for himself or herself, and such neglect
or refusal poses a real and present threat of substantial
harm to his or her well-being; or

b. There is substantial likelihood that in the near
future he or she will inflict serious bodily harm on him-
self or herself or another person, as evidenced by
recent behavior causing, attempting, or threatening
such harm; and

(b) All available less restrictive treatment alterna-
tives which would offer an opportunity for improvement
of his or her condition have been judged to be inappro-
priate.

(2) ADMISSION TO A TREATMENT FACILITY.—
A patient may be retained by a receiving facility or invol-
untarily placed in a treatment facility upon the recom-
mendation of the administrator of a receiving facility
where the patient has been examined and after adher-
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ence to the notice and hearing procedures provided in
S. 394.4599. The recommendation must be supported
by the opinion of a psychiatrist and the second opinion
of a clinical psychologist or another psychiatrist, both of
whom have personally examined the patient within the
preceding 72 hours, that the criteria for involuntary
inpatient placement are met. However, in counties of
less than 50,000 population, if the administrator certi-
fies that no psychiatrist or clinical psychologist is avail-
able to provide the second opinion, such second opin-
ion may be provided by a licensed physician with post-
graduate training and experience in diagnosis and
treatment of mental and nervous disorders or by a psy-
chiatric nurse as defined in s. 394.455(23). Such rec-
ommendation shall be entered on an involuntary inpa-
tient placement certificate, which certificate shall autho-
rize the receiving facility to retain the patient pending
transfer to a treatment facility or completion of a hear-
ing.

(3) PETITION FOR INVOLUNTARY INPATIENT
PLACEMENT.—The administrator of the facility shall
file a petition for involuntary inpatient placement in the
court in the county where the patient is located. Upon
filing, the clerk of the court shall provide copies to the
department, the patient, the patient’s guardian or repre-
sentative, and the state attorney and public defender of
the judicial circuit in which the patient is located. No fee
shall be charged for the filing of a petition under this
subsection.

(4) APPOINTMENT OF COUNSEL.—Within 1
court working day after the filing of a petition for invol-
untary inpatient placement, the court shall appoint the
public defender to represent the person who is the sub-
ject of the petition, unless the person is otherwise rep-
resented by counsel. The clerk of the court shall imme-
diately notify the public defender of such appointment.
Any attorney representing the patient shall have
access to the patient, witnesses, and records relevant
to the presentation of the patient’s case and shall repre-
sent the interests of the patient, regardless of the
source of payment to the attorney.

(5) CONTINUANCE OF HEARING.—The patient
is entitled, with the concurrence of the patient’s coun-
sel, to at least one continuance of the hearing. The con-
tinuance shall be for a period of up to 4 weeks.

(6) HEARING ON INVOLUNTARY INPATIENT
PLACEMENT.—

(a2)1. The court shall hold the hearing on involun-
tary inpatient placement within 5 days, unless a contin-
uance is granted. The hearing shall be held in the
county where the patient is located and shall be as con-
venient to the patient as may be consistent with orderly
procedure and shall be conducted in physical settings
not likely to be injurious to the patient’s condition. If the
court finds that the patient’s attendance at the hearing
is not consistent with the best interests of the patient,
and the patient’s counsel does not object, the court
may waive the presence of the patient from all or any
portion of the hearing. The state attorney for the circuit
in which the patient is located shall represent the state,
rather than the petitioning facility administrator, as the
real party in interest in the proceeding.
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2. The court may appoint a general or special
magistrate to preside at the hearing. One of the profes-
sionals who executed the involuntary inpatient place-
ment certificate shall be a witness. The patient and the
patient’s guardian or representative shall be informed
by the court of the right to an independent expert exam-
ination. If the patient cannot afford such an examina-
tion, the court shall provide for one. The independent
expert’s report shall be confidential and not discover-
able, unless the expert is to be called as a witness for
the patient at the hearing. The testimony in the hearing
must be given under oath, and the proceedings must
be recorded. The patient may refuse to testify at the
hearing.

(b) If the court concludes that the patient meets the
criteria for involuntary inpatient placement, it shall order
that the patient be transferred to a treatment facility or,
if the patient is at a treatment facility, that the patient be
retained there or be treated at any other appropriate
receiving or treatment facility, or that the patient receive
services from a receiving or treatment facility, on an
involuntary basis, for a period of up to 6 months. The
order shall specify the nature and extent of the patient’s
mental illness. The facility shall discharge a patient any
time the patient no longer meets the criteria for involun-
tary inpatient placement, unless the patient has trans-
ferred to voluntary status.

(c) If at any time prior to the conclusion of the hear-
ing on involuntary inpatient placement it appears to the
court that the person does not meet the criteria for
involuntary inpatient placement under this section, but
instead meets the criteria for involuntary outpatient
placement, the court may order the person evaluated
for involuntary outpatient placement pursuant to s.
394.4655. The petition and hearing procedures set
forth in s. 394.4655 shall apply. If the person instead
meets the criteria for involuntary assessment, protec-
tive custody, or involuntary admission pursuant to s.
397.675, then the court may order the person to be
admitted for involuntary assessment for a period of 5
days pursuant to s. 397.6811. Thereafter, all proceed-
ings shall be governed by chapter 397.

(d) At the hearing on involuntary inpatient place-
ment, the court shall consider testimony and evidence
regarding the patient’s competence to consent to treat-
ment. If the court finds that the patient is incompetent
to consent to treatment, it shall appoint a guardian
advocate as provided in s. 394.4598.

(e) The administrator of the receiving facility shall
provide a copy of the court order and adequate docu-
mentation of a patient’s mental illness to the adminis-
trator of a treatment facility whenever a patient is
ordered for involuntary inpatient placement, whether by
civil or criminal court. Such documentation shall include
any advance directives made by the patient, a psychi-
atric evaluation of the patient, and any evaluations of
the patient performed by a clinical psychologist or a
clinical social worker. The administrator of a treatment
facility may refuse admission to any patient directed to
its facilities on an involuntary basis, whether by civil or
criminal court order, who is not accompanied at the
same time by adequate orders and documentation.

(7) PROCEDURE FOR CONTINUED INVOLUN-
TARY INPATIENT PLACEMENT.—
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(a) Hearings on petitions for continued involuntary
inpatient placement shall be administrative hearings
and shall be conducted in accordance with the provi-
sions of s. 120.57(1), except that any order entered by
the administrative law judge shall be final and subject
to judicial review in accordance with s. 120.68. Orders
concerning patients committed after successfully
pleading not guilty by reason of insanity shall be gov-
erned by the provisions of s. 916.15.

(b) If the patient continues to meet the criteria for
involuntary inpatient placement, the administrator
shall, prior to the expiration of the period during which
the treatment facility is authorized to retain the patient,
file a petition requesting authorization for continued
involuntary inpatient placement. The request shall be
accompanied by a statement from the patient’s physi-
cian or clinical psychologist justifying the request, a
brief description of the patient’s treatment during the
time he or she was involuntarily placed, and an individ-
ualized plan of continued treatment. Notice of the hear-
ing shall be provided as set forth in s. 394.4599. If at the
hearing the administrative law judge finds that attend-
ance at the hearing is not consistent with the best inter-
ests of the patient, the administrative law judge may
waive the presence of the patient from all or any portion
of the hearing, unless the patient, through counsel,
objects to the waiver of presence. The testimony in the
hearing must be under oath, and the proceedings must
be recorded.

(c) Unless the patient is otherwise represented or
is ineligible, he or she shall be represented at the hear-
ing on the petition for continued involuntary inpatient
placement by the public defender of the circuit in which
the facility is located.

(d) Ifatahearingitis shown that the patient contin-
ues to meet the criteria for involuntary inpatient place-
ment, the administrative law judge shall sign the order
for continued involuntary inpatient placement for a
period not to exceed 6 months. The same procedure
shall be repeated prior to the expiration of each addi-
tional period the patient is retained.

(e) If continued involuntary inpatient placement is
necessary for a patient admitted while serving a crimi-
nal sentence, but whose sentence is about to expire, or
for a patient involuntarily placed while a minor but who
is about to reach the age of 18, the administrator shall
petition the administrative law judge for an order autho-
rizing continued involuntary inpatient placement.

(f) If the patient has been previously found incom-
petent to consent to treatment, the administrative law
judge shall consider testimony and evidence regarding
the patient’'s competence. If the administrative law
judge finds evidence that the patient is now competent
to consent to treatment, the administrative law judge
may issue a recommended order to the court that found
the patient incompetent to consent to treatment that the
patient’s competence be restored and that any guard-
ian advocate previously appointed be discharged.

(8) RETURN OF PATIENTS.—When a patient at a
treatment facility leaves the facility without authoriza-
tion, the administrator may authorize a search for the
patient and the return of the patient to the facility. The
administrator may request the assistance of a law
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enforcement agency in the search for and return of the

patlent.

History.—s. 9, ch. 71-131; s. 8, ch. 73-133; ss. 3, 4, ch. 74-233; s. 1, ch. 75-305;
s. 17, ch. 77-121; s. 205, ch. 77-147; s. 1, ch. 77-174; ss. 2, 8, ch. 77-312; s. 19,
ch. 78-95; s. 1, ch. 78-197; s. 9, ch. 79-298; s. 2, ch. 79-336; ss. 2, 4, ch. 80-75;
s. 12, ch. 82-212; s. 9, ch. 84-285; s. 28, ch. 85-167; s. 105, ch. 89-96; s. 70, ch.
90-271; s. 710, ch. 95-148; s. 18, ch. 96-169; s. 124, ch. 96-410; s. 3, ch. 98-92;
s. 77, ch. 2004-11; s. 9, ch. 2004-385.

394.46715 Rulemaking authority.—The Depart-
ment of Children and Family Services shall have
rulemaking authority to implement the provisions of ss.
394.455, 394.4598, 394.4615, 394.463, 394.4655, and
394.467 as amended or created by this act. These
rules shall be for the purpose of protecting the health,
safety, and well-being of persons examined, treated, or

placed under this act.
History.—s. 10, ch. 2004-385.

394.4672 Procedure for placement of veteran with
federal agency.—

(1) Whenever it is determined by the court that a
person meets the criteria for involuntary placement and
it appears that such person is eligible for care or treat-
ment by the United States Department of Veterans
Affairs or other agency of the United States Govern-
ment, the court, upon receipt of a certificate from the
United States Department of Veterans Affairs or such
other agency showing that facilities are available and
that the person is eligible for care or treatment therein,
may place that person with the United States Depart-
ment of Veterans Affairs or other federal agency. The
person whose placement is sought shall be personally
served with notice of the pending placement proceed-
ing in the manner as provided in this part, and nothing
in this section shall affect his or her right to appear and
be heard in the proceeding. Upon placement, the per-
son shall be subject to the rules and regulations of the
United States Department of Veterans Affairs or other
federal agency.

(2) The judgment or order of placement by a court
of competent jurisdiction of another state or of the Dis-
trict of Columbia, placing a person with the United
States Department of Veterans Affairs or other federal
agency for care or treatment, shall have the same force
and effect in this state as in the jurisdiction of the court
entering the judgment or making the order; and the
courts of the placing state or of the District of Columbia
shall be deemed to have retained jurisdiction of the per-
son so placed. Consent is hereby given to the applica-
tion of the law of the placing state or district with respect
to the authority of the chief officer of any facility of the
United States Department of Veterans Affairs or other
federal agency operated in this state to retain custody
or to transfer, parole, or discharge the person.

(3) Upon receipt of a certificate of the United States
Department of Veterans Affairs or such other federal
agency that facilities are available for the care or treat-
ment of mentally ill persons and that the person is eligi-
ble for care or treatment, the administrator of the
receiving or treatment facility may cause the transfer of
that person to the United States Department of Veter-
ans Affairs or other federal agency. Upon effecting
such transfer, the committing court shall be notified by
the transferring agency. No person shall be transferred

22

to the United States Department of Veterans Affairs or
other federal agency if he or she is confined pursuant
to the conviction of any felony or misdemeanor or if he
or she has been acquitted of the charge solely on the
ground of insanity, unless prior to transfer the court
placing such person enters an order for the transfer
after appropriate motion and hearing and without
objection by the United States Department of Veterans
Affairs.

(4) Any person transferred as provided in this sec-
tion shall be deemed to be placed with the United
States Department of Veterans Affairs or other federal

agency pursuant to the original placement.
History.—s. 15, ch. 14579, 1929; CGL 1936 Supp. 2146(16); s. 1, ch. 21795,
1943; s. 4, ch. 84-62; s. 18, ch. 93-268; s. 711, ch. 95-148; s. 19, ch. 96-169.
Note.—Former s. 293.16.

394.4674 Plan and report.—

(1) The department is directed to develop a com-
prehensive plan for the deinstitutionalization of patients
in a treatment facility who are over age 55 and do not
meet the criteria for involuntary placement pursuant to
s. 394.467. The plan shall include, but need not be lim-
ited to, the projected numbers of patients, the timeta-
bles for deinstitutionalization, and the specific actions
to be taken to accomplish the deinstitutionalization.

(2) The department shall prepare and submit a
semiannual report to the Legislature, until the condi-
tions specified in subsection (1) are met, which shall
include, but not be limited to:

(a) The status of compliance with
deinstitutionalization plan;

(b) The specific efforts to stimulate alternative living
and support resources outside the hospitals and all
documentation of the success of these efforts;

(c) The specific efforts to facilitate the development
and retention of daily living skills identified by the
department as being necessary for living outside an
institution and any evidence of the success of these
efforts;

(d) The specific plans for new efforts to accomplish
the deinstitutionalization of patients in this age group;
and

(e) Any evidence of involvement between the Men-
tal Health Program Office and other program offices
within the department and between the department and
other state and private agencies and individuals to
accomplish the deinstitutionalization of patients in this

age group.
History.—s. 2, ch. 80-293; s. 245, ch. 81-259; s. 6, ch. 81-290; s. 20, ch. 96-169;
s. 49, ch. 2000-139.

the

394.468 Admission and discharge procedures.—
Admission and discharge procedures and treatment
policies of the department are governed solely by this
part. Such procedures and policies shall not be subject
to control by court procedure rules. The matters within
the purview of this part are deemed to be substantive,

not procedural.
History.—s. 9, ch. 77-312; s. 21, ch. 96-169.

394.4685 Transfer of patients among facilities.—

(1) TRANSFER BETWEEN PUBLIC FACILITIES.

(a) A patient who has been admitted to a public
receiving facility, or the family member, guardian, or
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guardian advocate of such patient, may request the
transfer of the patient to another public receiving facil-
ity. A patient who has been admitted to a public treat-
ment facility, or the family member, guardian, or guard-
ian advocate of such patient, may request the transfer
of the patient to another public treatment facility.
Depending on the medical treatment or mental health
treatment needs of the patient and the availability of
appropriate facility resources, the patient may be trans-
ferred at the discretion of the department. If the depart-
ment approves the transfer of an involuntary patient,
notice according to the provisions of s. 394.4599 shall
be given prior to the transfer by the transferring facility.
The department shall respond to the request for trans-
fer within 2 working days after receipt of the request by
the facility administrator.

(b) When required by the medical treatment or
mental health treatment needs of the patient or the effi-
cient utilization of a public receiving or public treatment
facility, a patient may be transferred from one receiving
facility to another, or one treatment facility to another,
at the department’s discretion, or, with the express and
informed consent of the patient or the patient’s guard-
ian or guardian advocate, to a facility in another state.
Notice according to the provisions of s. 394.4599 shall
be given prior to the transfer by the transferring facility.
If prior notice is not possible, notice of the transfer shall
be provided as soon as practicable after the transfer.

(2) TRANSFER FROM PUBLIC TO PRIVATE
FACILITIES.—A patient who has been admitted to a
public receiving or public treatment facility and has
requested, either personally or through his or her
guardian or guardian advocate, and is able to pay for
treatment in a private facility shall be transferred at the
patient’s expense to a private facility upon acceptance
of the patient by the private facility.

(3) TRANSFER FROM PRIVATE TO PUBLIC
FACILITIES.—

(a) A patient or the patient’s guardian or guardian
advocate may request the transfer of the patient from a
private to a public facility, and the patient may be so
transferred upon acceptance of the patient by the pub-
lic facility.

(b) A private facility may request the transfer of a
patient from the facility to a public facility, and the
patient may be so transferred upon acceptance of the
patient by the public facility. The cost of such transfer
shall be the responsibility of the transferring facility.

(c) A public facility must respond to a request for
the transfer of a patient within 2 working days after
receipt of the request.

(4) TRANSFER BETWEEN PRIVATE FACILI-
TIES.—A patient in a private facility or the patient’s
guardian or guardian advocate may request the trans-
fer of the patient to another private facility at any time,
and the patient shall be transferred upon acceptance of

the patient by the facility to which transfer is sought.
History.—s. 22, ch. 96-169.

394.469 Discharge of involuntary patients.—

(1) POWER TO DISCHARGE.—At any time a
patient is found to no longer meet the criteria for invol-
untary placement, the administrator shall:

23

(a) Discharge the patient, unless the patient is
under a criminal charge, in which case the patient shall
be transferred to the custody of the appropriate law
enforcement officer;

(b) Transfer the patient to voluntary status on his or
her own authority or at the patient’s request, unless the
patient is under criminal charge or adjudicated incapac-
itated; or

(c) Place an improved patient, except a patient
under a criminal charge, on convalescent status in the
care of a community facility.

(2) NOTICE.—Notice of discharge or transfer of a

patient shall be given as provided in s. 394.4599.
History.—s. 10, ch. 71-131; 5. 9, ch. 73-133; s. 10, ch. 79-298; s. 13, ch. 82-212;
s. 712, ch. 95-148; s. 23, ch. 96-169.

394.473 Attorney’s fee; expert witness fee.—

(1) In the case of an indigent person for whom an
attorney is appointed pursuant to the provisions of this
part, the attorney shall be compensated by the state
pursuant to s. 27.5304. In the case of an indigent per-
son, the court may appoint a public defender. The pub-
lic defender shall receive no additional compensation
other than that usually paid his or her office.

(2) In the case of an indigent person for whom
expert testimony is required in a court hearing pursuant
to the provisions of this act, the expert, except one who
is classified as a full-time employee of the state or who
is receiving remuneration from the state for his or her
time in attendance at the hearing, shall be compen-

sated by the state pursuant to s. 27.5304.

History.—s. 13, ch. 71-131; s. 10, ch. 73-133; s. 25, ch. 73-334; s. 12, ch.
79-298; s. 3, ch. 82-176; s. 14, ch. 82-212; s. 713, ch. 95-148; s. 107, ch.
2003-402; s. 70, ch. 2004-265.

394.475 Acceptance, examination, and involun-
tary placement of Florida residents from out-of-state
mental health authorities.—

(1) Upon the request of the state mental health
authority of another state, the department is authorized
to accept as a patient, for a period of not more than 15
days, a person who is and has been a bona fide resi-
dent of this state for a period of not less than 1 year.

(2) Any person received pursuant to subsection (1)
shall be examined by the staff of the state facility where
such patient has been accepted, which examination
shall be completed during the 15-day period.

(3) If upon examination such a person requires
continued involuntary placement, a petition for a hear-
ing regarding involuntary placement shall be filed with
the court of the county wherein the treatment facility
receiving the patient is located or the county where the
patient is a resident.

(4) During the pendency of the examination period
and the pendency of the involuntary placement pro-
ceedings, such person may continue to be held in the
treatment facility unless the court having jurisdiction

enters an order to the contrary.
History.—s. 14, ch. 71-131; s. 25, ch. 73-334; s. 206, ch. 77-147; s. 13, ch.
79-298; s. 15, ch. 82-212; s. 24, ch. 96-169.

394.4781 Residential care for psychotic and emo-
tionally disturbed children.—
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(1) DEFINITIONS.—As used in this section:

(a) “Psychotic or severely emotionally disturbed
child” means a child so diagnosed by a psychiatrist or
clinical psychologist who has specialty training and
experience with children. Such a severely emotionally
disturbed child or psychotic child shall be considered by
this diagnosis to benefit by and require residential care
as contemplated by this section.

(b) “Department” means the Department of Chil-
dren and Family Services.

(2) FUNDING OF PROGRAM.—The department
shall provide for the purposes of this section such
amount as shall be set forth in the annual appropria-
tions act as payment for part of the costs of residential
care for psychotic or severely emotionally disturbed
children.

(3) ADMINISTRATION OF THE PROGRAM.—

(@) The department shall provide the necessary
application forms and office personnel to administer the
purchase-of-service program.

(b) The department shall review such applications
monthly and, in accordance with available funds, the
severity of the problems of the child, the availability of
the needed residential care, and the financial means of
the family involved, approve or disapprove each appli-
cation. If an application is approved, the department
shall contract for or purchase the services of an appro-
priate residential facility in such amounts as are deter-
mined by the annual appropriations act.

(c) The department is authorized to promulgate
such rules as are necessary for the full and complete
implementation of the provisions of this section.

(d) The department shall purchase services only
from those facilities which are in compliance with stand-
ards promulgated by the department.

(4) RULE ADOPTION.—The department may
adopt rules to carry out this section, including rules con-
cerning review and approval of applications for place-
ment, cost-sharing, and client eligibility for placement,
and rules to ensure that facilities from which the depart-
ment purchases or contracts for services under this
section provide:

(a) Minimum standards for client care and treat-
ment practices, including ensuring that sufficient num-
bers and types of qualified personnel are on duty and
available at all times to provide necessary and ade-
quate client safety, care, and security.

(b) Minimum standards for client intake and admis-
sion, eligibility criteria, discharge planning, assess-
ment, treatment planning, continuity of care, treatment
modalities, service array, medical services, physical
health services, client rights, maintenance of client rec-
ords, and management of the treatment environment,
including standards for the use of seclusion, restraints,
and time-out.

(c) Minimum standards for facility operation and
administration, fiscal accountability, personnel policies
and procedures, and staff education, qualifications,
experience, and training.

(d) Minimum standards for adequate infection con-
trol, housekeeping sanitation, disaster planning,
firesafety, construction standards, and emergency ser-
vices.
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(e) Minimum standards for the establishment,
organization, and operation of the licensed facility in
accordance with program standards of the department.

(f) Licensing requirements.
History.—ss. 1, 2, 3, ch. 77-287; s. 156, ch. 79-400; s. 16, ch. 82-212; s. 3, ch.
98-152; s. 99, ch. 99-8.

394.4784 Minors; access to outpatient crisis inter-
vention services and treatment.—For the purposes of
this section, the disability of nonage is removed for any
minor age 13 years or older to access services under
the following circumstances:

(1) OUTPATIENT DIAGNOSTIC AND EVALUA-
TION SERVICES.—When any minor age 13 years or
older experiences an emotional crisis to such degree
that he or she perceives the need for professional
assistance, he or she shall have the right to request,
consent to, and receive mental health diagnostic and
evaluative services provided by a licensed mental
health professional, as defined by Florida Statutes, or
in a mental health facility licensed by the state. The pur-
pose of such services shall be to determine the severity
of the problem and the potential for harm to the person
or others if further professional services are not pro-
vided. Outpatient diagnostic and evaluative services
shall not include medication and other somatic meth-
ods, aversive stimuli, or substantial deprivation. Such
services shall not exceed two visits during any 1-week
period in response to a crisis situation before parental
consent is required for further services, and may
include parental participation when determined to be
appropriate by the mental health professional or facility.

(2) OUTPATIENT CRISIS INTERVENTION,
THERAPY AND COUNSELING SERVICES.—When
any minor age 13 years or older experiences an emo-
tional crisis to such degree that he or she perceives the
need for professional assistance, he or she shall have
the right to request, consent to, and receive outpatient
crisis intervention services including individual psycho-
therapy, group therapy, counseling, or other forms of
verbal therapy provided by a licensed mental health
professional, as defined by Florida Statutes, or in a
mental health facility licensed by the state. Such ser-
vices shall not include medication and other somatic
treatments, aversive stimuli, or substantial deprivation.
Such services shall not exceed two visits during any
1-week period in response to a crisis situation before
parental consent is required for further services, and
may include parental participation when determined to
be appropriate by the mental health professional or
facility.

(3) LIABILITY FOR PAYMENT.—The parent, par-
ents, or legal guardian of a minor shall not be liable for
payment for any such outpatient diagnostic and evalua-
tion services or outpatient therapy and counseling ser-
vices, as provided in this section, unless such parent,
parents, or legal guardian participates in the outpatient
diagnostic and evaluation services or outpatient ther-
apy and counseling services and then only for the ser-
vices rendered with such participation.

(4) PROVISION OF SERVICES.—No licensed
mental health professional shall be obligated to provide
services to minors accorded the right to receive ser-
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vices under this section. Provision of such services

shall be on a voluntary basis.
History.—s. 2, ch. 91-170; s. 716, ch. 95-148.

394.4785 Children and adolescents; admission
and placement in mental facilities.—

(1) A child or adolescent as defined in s. 394.492
may not be admitted to a state-owned or state-
operated mental health treatment facility. A child may
be admitted pursuant to s. 394.4625 or s. 394.467 to a
crisis stabilization unit or a residential treatment center
licensed under this chapter or a hospital licensed under
chapter 395. The treatment center, unit, or hospital
must provide the least restrictive available treatment
that is appropriate to the individual needs of the child or
adolescent and must adhere to the guiding principles,
system of care, and service planning provisions con-
tained in part 11l of this chapter.

(2) Aperson under the age of 14 who is admitted to
any hospital licensed pursuant to chapter 395 may not
be admitted to a bed in a room or ward with an adult
patient in a mental health unit or share common areas
with an adult patient in a mental health unit. However,
a person 14 years of age or older may be admitted to
a bed in a room or ward in the mental health unit with
an adult if the admitting physician documents in the
case record that such placement is medically indicated
or for reasons of safety. Such placement shall be
reviewed by the attending physician or a designee or
on-call physician each day and documented in the case

record.
History.—ss. 1, 2, ch. 82-212; s. 1, ch. 85-254; s. 1, ch. 87-209; s. 2, ch.
2000-265; s. 152, ch. 2000-349.

394.4786 Intent.—

(1) The Legislature intends that all hospitals,
excluding hospitals owned and operated by the depart-
ment or the Department of Corrections, be assessed on
a continuing basis an amount equal to 1.5 percent of
the hospital’s annual net operating revenues and that
the assessments be deposited into the Public Medical
Assistance Trust Fund.

(2) Further, the Legislature intends that a specialty
psychiatric hospital that provides health care to speci-
fied indigent patients be eligible for reimbursement up
to the amount that hospital contributed to the Public
Medical Assistance Trust Fund in the previous fiscal

year.
History.—s. 1, ch. 89-355; s. 25, ch. 96-169.

394.47865 South Florida
privatization.—

(1) The Department of Children and Family Ser-
vices shall, through a request for proposals, privatize
South Florida State Hospital. The department shall
plan to begin implementation of this privatization initia-
tive by July 1, 1998.

(a) Notwithstanding s. 287.057(14), the depart-
ment may enter into agreements, not to exceed 20
years, with a private provider, a coalition of providers,
or another agency to finance, design, and construct a
treatment facility having up to 350 beds and to operate
all aspects of daily operations within the facility. The
department may subcontract any or all components of

State Hospital;
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this procurement to a statutorily established state gov-
ernmental entity that has successfully contracted with
private companies for designing, financing, acquiring,
leasing, constructing, and operating major privatized
state facilities.

(b) The selected contractor is authorized to spon-
sor the issuance of tax-exempt bonds, certificates of
participation, or other securities to finance the project,
and the state is authorized to enter into a lease-
purchase agreement for the treatment facility.

(2) The contractor shall operate South Florida
State Hospital as a mental health treatment facility that
serves voluntarily and involuntarily committed indigent
adults who meet the criteria of part | of this chapter and
who reside in the South Florida State Hospital service
area.

(a) South Florida State Hospital shall remain a par-
ticipant in the mental health disproportionate share pro-
gram so long as the residents receive eligible services.

(b) The department and the contractor shall ensure
that the treatment facility is operated as a part of a total
continuum of care for persons who are mentally ill. The
contractor shall have as its primary goal for the treat-
ment facility to effectively treat and assist residents to
return to the community as quickly as possible.

(3)(a) Current South Florida State Hospital employ-
ees who are affected by the privatization shall be given
first preference for continued employment by the con-
tractor. The department shall make reasonable efforts
to find suitable job placements for employees who wish
to remain within the state Career Service System.

(b) Any savings that result from the privatization of
South Florida State Hospital shall be directed to the
department’s service districts 9, 10, and 11 for the

delivery of community mental health services.
History.—s. 14, ch. 97-260; s. 14, ch. 2001-278; s. 35, ch. 2002-207.

394.4787 Definitions; ss. 394.4786, 394.4787,
394.4788, and 394.4789.—As used in this section and
ss. 394.4786, 394.4788, and 394.4789:

(1) “Acute mental health services” means mental
health services provided through inpatient hospitaliza-
tion.

(2) “Agency” means the Agency for Health Care
Administration.

(3) “Charity care” means that portion of hospital
charges for care provided to a patient whose family
income for the 12 months preceding the determination
is equal to or below 150 percent of the current federal
nonfarm poverty guideline or the amount of hospital
charges due from the patient which exceeds 25 percent
of the annual family income and for which there is no
compensation. Charity care shall not include adminis-
trative or courtesy discounts, contractual allowances to
third party payors, or failure of a hospital to collect full
charges due to partial payment by governmental pro-
grams.

(4) “Indigent” means an individual whose financial
status would qualify him or her for charity care.

(5) “Operating expense” means all common and
accepted costs appropriate in developing and main-
taining the operating of the patient care facility and its
activities.
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(6) “PMATF” means the Public Medical Assistance
Trust Fund.

(7) “Specialty psychiatric hospital” means a hospi-
tal licensed by the agency pursuant to s. 395.002(29)

as a specialty psychiatric hospital.

History.—s. 2, ch. 89-355; s. 1, ch. 90-192; s. 11, ch. 90-295; s. 55, ch. 91-282;
s. 90, ch. 92-33; ss. 70, 98, ch. 92-289; s. 717, ch. 95-148; s. 26, ch. 96-169; s. 32,
ch. 98-89; s. 25, ch. 98-171; s. 205, ch. 99-13.

394.4788 Use of certain PMATF funds for the pur-
chase of acute care mental health services.—

(1) A hospital may be eligible to be reimbursed an
amount no greater than the hospital’s previous year
contribution to the PMATF for acute mental health ser-
vices provided to indigent mentally ill persons who have
been determined by the agency or its agent to require
such treatment and who:

(a) Do not meet Medicaid eligibility criteria, unless
the agency makes a referral for a Medicaid eligible
patient pursuant to s. 394.4789;

(b) Meet the criteria for mental illness under this
part; and

(c) Meet the definition of charity care.

(2) The agency shall annually calculate a per diem
reimbursement rate for each specialty psychiatric hos-
pital to be paid to the specialty psychiatric hospitals for
the provision of acute mental health services provided
to indigent mentally ill patients who meet the criteria in
subsection (1). After the first rate period, providers shall
be notified of new reimbursement rates for each new
state fiscal year by June 1. The new reimbursement
rates shall commence July 1.

(3) Reimbursement rates shall be calculated using
the most recent audited actual costs received by the
agency. Cost data received each April 15 shall be used
in the calculation of the rates. Historic costs shall be
inflated from the midpoint of a hospital’s fiscal year to
the midpoint of the state fiscal year. The inflation
adjustment shall be made utilizing the latest available
projections as of March 31 for the Data Resources
Incorporated National and Regional Hospital Input
Price Indices as calculated by the Medicaid program
office.

(4) Reimbursement shall be based on compensat-
ing a specialty psychiatric hospital at a per diem rate
equal to its operating costs per inpatient day.

(5) A hospital shall not be entitled to receive more
in any one fiscal year than that hospital contributed to
the PMATF during the previous fiscal year.

(6) Hospitals that agree to participate in the pro-
gram set forth in this section and ss. 394.4786,
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394.4787, and 394.4789 shall agree that payment from
the PMATF is payment in full for all patients for which
reimbursement is received under this section and ss.
394.4786, 394.4787, and 394.4789, until the funds for
this program are no longer available.

(7) The agency shall develop a payment system to
reimburse specialty psychiatric hospitals quarterly as

set forth in this part.
History.—s. 3, ch. 89-355; s. 1, ch. 90-192; s. 98, ch. 92-289; s. 27, ch. 96-169;
s. 3, ch. 98-89.

394.4789 Establishment of referral process and
eligibility determination.—

(1) The department shall adopt by rule a referral
process which shall provide each participating spe-
cialty psychiatric hospital with a system for accepting
into the hospital’s care indigent mentally ill persons
referred by the department. It is the intent of the Legis-
lature that a hospital which seeks payment under s.
394.4788 shall accept referrals from the department.
However, a hospital shall have the right to refuse the
admission of a patient due to lack of functional bed
space or lack of services appropriate to a patient’s spe-
cific treatment and no hospital shall be required to
accept referrals if the costs for treating the referred
patient are no longer reimbursable because the hospi-
tal has reached the level of contribution made to the
PMATF in the previous fiscal year. Furthermore, a hos-
pital that does not seek compensation for indigent men-
tally ill patients under the provisions of this act shall not
be obliged to accept department referrals, notwith-
standing any agreements it may have entered into with
the department. The right of refusal in this subsection
shall not affect a hospital’s requirement to provide
emergency care pursuant to s. 395.1041 or other statu-
tory requirements related to the provision of emergency
care.

(2) The department shall adopt by rule a patient eli-
gibility form and shall be responsible for eligibility deter-
mination. However, the department may contract with
participating psychiatric hospitals for eligibility determi-
nation. The eligibility form shall provide the mechanism
for determining a patient’s eligibility according to the
requirements of s. 394.4788(1).

(a) A specialty psychiatric hospital shall be eligible
for reimbursement only when an eligibility form has
been completed for each indigent mentally ill person for
whom reimbursement is sought.

(b) As part of eligibility determination, every effort
shall be made by the hospital to determine if any third

party insurance coverage is available.
History.—s. 4, ch. 89-355; s. 71, ch. 92-289.





